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Catholic Health East 2005 DSH Medicare+Choice Days Group

Catholic Health East2007 Medicare Advantage Days Group

Conerraugh Health System 2010 DSH Medicare Advantage Days CIRP Gloup

CHE 2008 DSH Medicare Advantage Days CIRP Group

SWC CHE 2009 DSH Medicaid Fraction Pafi C Days CIRP Group

HCA 2010,2012 DSH - Medicare Advantage Plan Days CIRP Group

Southwest Consulting Memorial Hen¡ann 201 I DSH Medicaid Fraction Part C Days CIRP Group

Southwest Consulting Memorial Hermann 201 1 DSH SSI Fraction Part C Days CIRP Group

Dear Mr. Keough:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' June 25,2018
request for expedited judicial review (EJR) (received June26,2018) for the appeals referenced

above. The Board's determination regarding EJR is set forth below.

Issue in Disnute:

The issue in these appeals is:

Whether Medicare Part C patients are 'entitled to benefits' under Part A,
such that they should be counted in the Medicare lPart A./SSII] fraction
excluded from the Medicaid fraction numerator or vice versa.2

Statutory and Requlatorv Backqround: Medicare DSH Pavment

Pan A of the Medicare Act covers "inpatient hospital seruices " Since 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ãmounts p"idischarg*, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases ìnvolve the hospital-specific DSH adjustment, which requires the

I "SSt" js the acronym for "SUpplemental SecuÌity lncome."
2 Provjclers' EJR Request at 4.
1See42tJ.S.C. $ l395ww(d)(l)-(5);42 C.F.R. Part 412.

5 See 42IJ.5.C. $ I 395ww(dX5).
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Secretary to provide increased PPS payments to hospitals that serve a signifìcantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustmeht based on_ its dispropoÍionate patient percentage

("Dfe";.2 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

úospital.8 The DPP is def,rned as the sum oftwo fractions expressed as percentages.e Those two

fi.actions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under paIl 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days fo¡ such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatienis who (for such

days) were entitled to benefits under part A of This subchapter . . . .

(emphasis added)

The Medicare/sSl fraction is computed annually by the centers for Medica¡e & Medicaid

Services C,CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment. ro

The statute,42 U.S.C. $ 1395ww(dX5)(F)(viXID, defines the Medicaid fraction as:

the fi'action (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entîtled to beneJ'iTs under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period' (emphasis

added)

6 See 42U.s.c. $ l39sww(d)(s)(F)(i)(l); a2 c.F.R. $ 412 106.
1See42U.S.C. $$ 1395ww(dXsXFXiXI) and (clXsXF)(v); a2 C.F.R. $a12106(c)(l)
8 See 42IJ.5.C. $$ I395ww(d)(5XFXiv) and (vii)-(xiii); 42 C F .R $ 4I2 106(d)
e See 42 rJ.5.C. $ 139sww(d)(s)(F)(vi)
ro 42 C.F.R. $ 4 r2. | 06(lrx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaìd but not entitled to Medicare Part A, ancl divides that

numbei by the total number of patient days in the same period rI

Medicare Advantaqe Pro grarn

The Medicare program permits its beneficiaries to receive services fi'om managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The

statute at 42 U .5.C. $ 1 3 95mm(a)(5) provides for "payment to the eìigible organization under

this section for individuals en¡olled under this section with the organization and entitled to

benefits under paft A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries eruolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the SecretaryÌ2 stated that:

Based on the language ofsection 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ l395ww(dX5XFXvi)1, which states that the

dispropofiionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
ìt is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1987, we weÍe not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold thìs number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to ìsolate those FIMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare pelcentage [of the DSH
adjustrnent].13

At that time Medicare Part A paid for HMO seÌvices and patients continued to be eligible for
Part A. r4

With the creation of Medicare Palt C in 1997,15 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no lònger entitled to have payment made lor their

ll 42 c.t..R. $ 4l2.lo6(bx4).
r2 of Health and Lluman Services.
¡r 55 Fed. Reg. 35,990, 39,994 (Sept. 4,1990).
t4 Id.
l5 'fhe Medicare Part C program did not begin operating until January 1, 1999 9ee P.L l05-33, 1997 HR 201 5,

codified as 42 U.S.C. S I 394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3 | 1998, with an eligible organization under . . . [42 U.S.C. l395mrn] shall be consiclered

ro be enrolìed with thar organization on January l, 1999, under part C ofTitl€ XVÌll . . ifthat organization as a
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care under PaÍ A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. t6

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, thát
beneficiary's benefits are no longer administered under Palt A
. . . . once a beneficiary elecls Medicare Part C, those patient days

atlributable tu rhe benefrcíary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

íncluded in the nuøerator of the Medícaidfraction . . . (emphasis

added)r7

The Secretary purpoftedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a I 2.106(b)(2)(i) to

include the days âssociated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."l8 In response to a comment regarding this change, the Secretary explained that:

. . . Ile do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commentel that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not àdopting as final our proposal stated ín the May 19, 2003
proposed rule to include the days associated wilh M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries ín the Medicare fraction. . . . ifthe beneficiary
is also a¡ SSI recipient, the patient days will be included in
the numerator of the Medica¡e fraction. We are revising our
regulations al $ 412.106(bx2)(i) to include the days

contract under that paft for providing services on January l, 1999 . . . " Thìs was also known as

Medica¡c+Choicc. Thc Mcdjcorc Prcscription Drug, Improvcmcnt and Modcrnization Act of2003 (Pub.L. 108-

ì 73), enacted on Decenrber 8, 2003, replaced the Medìcare*Choice program with the new Medicare Advantage

progranr under Part C of Title XVIìÌ.
1669 Fed. Reg. a8,918,49,099 (Avg. 1l,2004).
r768 F"d. R"g. 2'7,154,2'7,209 (May 19,2003).
¡8 ó9 Fed. Reg. ar 49.099.
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.re (ernphasis addecl)

This statement would require inclusion of Medicare Parl C inpatient days in the Medicare
ftaction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Augusf 22,2007 when the FFY 2008 final mle was issued.20 In that publication the Secretaly

noted that no regulatory change had in fact occurred, and announced that she had made

"technicaì corrections" to the regulatory language consisteni with the change announced in the

FFY 2005 IPPS fìnal rule. As a result, Part C days were requirêd to be included in the Medicale
fraction as of Octobe¡ 1,2004.

The U.S. Ci¡cuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius
(Allina I),21 vacated the FFY 2005 IPPS rule. The Secretaly has not acquiesced to that decision.

More recently in Altina I{ealth Services v. Price (Atlina II),22 the Court found that the Secretary's

2004 attempt to change the standard to include Part C days in the Medicare fraction was vacated

by Attina Health Services above. The Court found that the Secretary was required to undertake

notice and comment ruling-making and the 2012 regulation was invalid. Once again, the

Secretary has not acquiesced to this decision.

Providers' Request for EJR

The issue under appeal in these cases involves the question of whether Medicare Palt C patients

are "entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare
PaÍ A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986 through 2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Parl A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.23

In Allina, the Court affirmed the district court's decision '1hat the Secretary's final rule \¡r'as not a
logicaì outgrowth ofthe proposed rule."2a The Providers point out that because the Secretary has

not acquiesced to the decision, fhe 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C. F.R. $ $ 4 1 2.1 0 6(b) (2) (i)(B) and (bX2XiiiXB)

te Id.
20 '12 Fed. Reg. 47 ,130, 47 ,384 (Augr]sr 22,2007).
2t 746 F. 3d I 102 (D.C. Cit'.2014).
?2 2O1'ì WL 313'1916 (D.C. Cir. Jllly 25,2017).
23 69 Fed. Reg, ar 49,099.
24 A llina at I109.
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In these cases, the Providers contend that all Part C days should be excluded from the Parl A/SSI
fraction and the Medicaid-eligible Parl C days should be included in the numelator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that,

since the Secretary has not acquiesced to the decision in Allina, the Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specifìc legal question releva¡t to the specific matte¡ at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictiohal Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2005 and 2007 thtottgh 2012.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31,2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Sùpleme Court's reasoning set out in Bethesda Hospital
Association v. Bowen.2s In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbu¡sement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.26

On August 21,2008, new regulations governing the Boa¡d were effective.2T Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for hling a cost report under
protest. This regulatory requìrement was litigated in Banner HearT Hospital v Buru'ell
(Banner).28 In Banner, the provider filed its cost report in acco¡dance with the applicable outlìer
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction ove¡ the issue.

,5 I 08 S. Cr. 1255 ( I 988). See c/so CMS Ruling CMS- 1727-R (in self-disallowing an item, the provider subrnits a

cost report that complies wjth the Medica¡e payment policy for the item and then appeals tbe item to the Board. The

Medica¡e Contractor's NPR would not include any disalJowance for the item. The provjder effectiveÌy seìf-

disallowed the ¡tenr.).
26 Bethesda at I258-59.
27 '73 Fed. Reg. 30T90, 30240 (May 23,2008).

'?8 201 l'. Supp. 3d l3 I (D.D.C. 2016)
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The District Co¡1t concluded That, under Bethesda, The 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medìcare Contractor could not address.2e

The Secretar.y did not appeal the decision in Banner and decided to apply the holdìng to cettain

similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented

CMS Ruling CMS- 1 727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on or after December 3 1' 2008 and which began

before January 1,2016, Under this ruling, where the Board determines that the specific item

under appeal was subject to a regulation or payment policy that bound the Medìcare Contractor

and left it with no authority or discretion to make payment in the man¡er sought by the provider

on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the mattfl under protest.

For appeals ofRNPRs issued after August 21, 2008, the Board only has jurisdiction to hear a

p.o.ri'd*'. appeal of mattets that the Medica(e contractor specifically revised within the RNPR.30

The Board notes that all participant revised NPR appeals included within this EJR request were

issued after August 21, 2008.3r

Foi appeàs filed from the failure to issue an NPR, providers are not required^to demonstrate

dissaiisfaction in order to preserve their individual rights to a Boa¡d hearing.32

Case number 14-219lGC includes participants that filed appeals based upon the Medicare

Contractor's failure to timely issue an NPR. These participants subsequently filed from receipt

of their NPRs. Therefore, Board finds that reaching a decision on these parlicipants' appeals

hled from failure to issue a final determination would be futile as the outcome for these

Providers would not be affected.

2e Banner al. 142.
30 See 42 C.F.R. $ 40s.1889(bxl) (2008)
3l Case numbers l3-3459GC and l5-0332cC include participants that appealed lÌom revised NPRs. The Board

finds that the Providers have jurisdictionaily valid appeals pending for the same fiscal year ends fiom their originai

NpRs and that reaching a decision on the revised NPR appeals would be futile as the outcome for those Providers

would not be affected.
32 The United States District Court for the District of Columbia issued an order in Charleslon Area Med. Clr. v.

Sebelius,No. f 6-643 (RMC) (D.D .C. fiIed May 3,2013) that states that the Boæ'd et ctl. are enjoined from applying

42 C.F.R. g 405.1835(aXl)'s dissatisfaction requirement for Board jurisdiction to any.pending or future Board

appeaì that, pursuant to 42 U.S.C. $ 1 3 95oo(a)( I )(B), is þased on the Medicare contractor's failure to jssue a timely

NÞR. ln the Secretary's responses to the Couf's May 27,2014 and June 10,2014 OrdeÌs to Show Cause, the

Secretary made a binding concession that 42 C.F.R. $ 405.1835(aXl)'s requirement that a Medicare provider rnust

establislt jts ,'dissatisfaction" by claiming reimbursement for the item in question in its Medicare cost report or by

lìstjng the items as a "protested amount" in ìts cost repoft, should not apply to Board appeals that are based on the

proviiions ofthe Medjcare statute, 42 U.S.C. $ l395oo(ax1XB), that provide for appeal to th€ Board where a

Medicare contractor does not issue a timely NPR. Subsequently, under 42 C.F.R. $ a05.I 835(c), CM S codified this

change in Board jru isdictional requirements and set an effective date that encompasses Board appeais that were

initiated or pending on or afrer 
^ugùst 

2 I,2008. See'19FecL Reg. 49854, 50201 (Aug. 22,20)4). All the Providers'

appeals involvecl tn the instant EJR request that were filed based upon the MedicaÌe contractor's failuro to issue a

timely NPR wer-e initiated or pendirrg on or after August 2l , 2008
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The Board lras determined that the paficipants involved with the instant EJR request have had

Part C days excluded from the Medicaid fraction, had a speeifìc adjustrrent to the SSI fraction,

or properly protested the appealed issue such that the Board has jurisdiction to hear their

respective appeals. The Providers which filed appeals from revised NPRs have adjustments to

the SSI percentage, as required for jurisdiction, or have filed appeals based upon the Medicare

Contracior's failure to timeìy issue an NPR. In addition, the parlicipants' documentatiolr shows

tl.ìat the estimated amount in controversy for the groups exceeds the $50,000 theshold as

required for jurisdiction33 and the appeals were timely filed- The estimated amount in

.onttolr"t.y is subject to recalculation by the Medicare contractor for the actual final amount in

each case.

Board's Decision Resardins the EJR Request

The group appeals in this EJR request span fiscal years 2005 and 2007 through 2012, thus the

appealed cost repoting periods fall squarely within the time frame applicable to the Secretary's

FFy2005 IPPSlule being challenged. The Board ¡ecognizes that the D.C. Circuit vacated this

regulation in Allina for the time period at issue in these requests. However, the Secretary has not

foimally acquiesced to that vacatur and, in this regard, has not published any guidance on how

the vacàtur is being implem ented (e.g., only circuit-wide versus nationwide). see generally

Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,77 -82 (D'D.D. 2016), appeal filed,No. 16-5314

(D.C. Cir., Oct 31,2016). Moreover, theD.C. Circuit is the only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bring

suit in either the D.c. circuit or the circuit within which they are located. see 42u.s.c.

$ 1395oo(f)(l). Based on the above, tle Board must conclude that it is otherwise bound by the

regulation for puposes of this EJR requestr

Board's Decision Reeardins the EJR Request

The Board finds that:

1) it has jurisdiction ovel the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the parlicipants' assertions regarding 42 C.F 'P.'

$S 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1861);and

4) it is without the autholity to decide the legal question of whether 42

C.lr.R. $$ 412 106(b)(2)(i)(B) and (b)(2)(iìi)(B), are valid'

t3 See 42 C.F.R. S 405.1 637



Accorclingly, the Board finds that the question of the validity of 42 c.F.R. ç$ 412.106(bX2XÐ(B)

and (b)(2[iii)(B) properly falls wìthin the provisions of 42 u.S.c. $ 1395oo(f)(l) and hereby

grants the Providers' request for EJR for the issue and the subject years' The

Þroviders have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in the cases, the Board hereby closes

the appeals.
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Board Members participaling:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Enclosures: 42U.5.C. $ 1395oo(f)
Schedules of Providers

FOR THE BOARD

-/^n4 
/

RoarH Mèftber á@

cc: Bruce Snyder, Novitas (Certified dSchedules)
Byron Lamprecht, Wisconsin Physicians Service (Cefiified w/Schedules)

Mounir Kamal, Novitps Solutions, Inc. (Certified ilSchedules)
Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedules)
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Certified Mail IUL o S Z¡¡tt
Daniel J. Hettich, Esq.
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

RE: Expedited Judicial Review Determinafion

. 14-3257GC CHS 2012 DSH SSI F¡action Parl C Days Group

14-3260GC CIH:S 2OI2 DSH Medicaid Fraction Part C Days Group

Dear Mr. Hettich:

The provider Reimbursement Review Board (Board) has reviewed the Provide-rs' June 28, 2018

requests for expedited judicial review (EJR) (received June29,2018) for the above-referenced

appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

[W]hether CMS unlawfully treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which

are paid under Medicare Part C, as days for which patients are

entitled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share (.'DSH")
payment.l

Statutory and Requlatofv Backqround: Medicare bSH Pavment

Part A of the Medicare Act covers "inpatient hospital se¡vicos." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

à-ou.rt, p"iait"ttu.g", subjeòt to certain payment adjustments.3

I Providers' EJR Request at I.
2 See 42lJ.S.C.0 l395ww(dXl)-(5); 42 C.F.R. Patl 412'
1ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specifìc factors.a These cases involve the hospital-specific DSH adjustnent, which requires the

s""."tury to provide increased PPS payments to hospitals that serve a signilìcantly

disproportionate number of Iow-income patienLs '

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.O1Ë'1 u .t s-a proxy for utilization by low-income patients, the DPP determines o hospitûl's

qualification ur å lsir, and it also detennines the amount of fhe DSH páyment to a qualiffing

Ñt"l,t ihe opp is âefined as the sum of two fractions expressed as percentages.s Those two

frucìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of

these fiactions consider whether a patient was "entitled to benefits under parl 4."

The starute, 42 U.S.C. $ 1395ww(dx5)(FXvÐ(I), defines the Medicare/sSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) wete entitled to

bene/ìts under part A ofthis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denòminator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of tlis subchapter ' '

(emphasis added)

The Medicare/ssl fraction is computed annually by t1? c_enters for Medicare & Medicaid

Services C.CMS'), and the Medic;re contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed ps a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid progr'am], but who werc not entitled to benefits under

part A of lhis subchapter, and the denominator of which is the total

a See 42lJ.S.C. $ 1395ww(d)(5).
s See 42u.5.C. $ l395ww(d)(s)(FXiXI); a2 c F R $ 412'106'
6 See 42rJ.s.C. õ$ l395ww(dX5XFXi)(I) and (dXsXF)(v); 42 c F'R $ al2 l06(cxl)'
7 See 42tJ.S.c. õ$ l39sww(dx5xF)(iv) and (vii)-(xiii); 42CFR $412'106(d)
I See 42 U .s.c. $ I39sww(d)(s)(F)(vi).
e 42 C.F.R. S 412.106(bx2)-(3).
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number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor detetmines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numb"i by the total number ofpatient days in the same period.r0

ro 42 c.F.R. $ 4l2.lo6(bx4).
lr ofËIealth and Human Services.
r2 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990).

Medicare Advantaqe Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed cafe statute implementing payments to health maintenance organizations

("HMOs"land competitive medical plans ("CMPs") is found a142 U'S'C $ 1395mm The

ìtatute at 42 U.S.C. ¡ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benehts under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospiìal days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refered to as Medicare HMO patient care days'

in the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based onthe language of section 18S6(dX5XFXvi) ofthe Act [42
U.S.C. $ i395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include

"pàtients who were entitled to benefits under Part ,A.," we believe

if is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

l,Ig87,we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adj ustment] '
Hówever, as of December 1, 1987, a field was included on the

. Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage fof the DSII
adjustmentl.l2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A. 13

t1 Id.
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With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, cMS did not include Medicare Parl c
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001 -2004. r5

No further guidance regarding the treatment ofPart C days in tho DSFI calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were publishecl in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under PaÍ A
. . . . once a beneficiary elects Medicare Part C, those patient days

attríbutable to the beneficiary should not be included in the

Medicare fraction ofthe DSH patient percentage These patient
days should be included ín the count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would l¡e' 
included in the numerator of the Medicaidfraction . . . (emphasis

added)¡6

The Secretary purportedly changed her position in the Federal fiscal.year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12- 106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH

calculation."lT In response to a cornment regarding this change, the Secretaly explained that:

. , . We do agree that once Medicare beneficiaries elect

Medicare Part C covelage, they are still' in some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

nol adopting as final our proposal stated in the May I9' 2003

proposed rule to ínclude the days associated with M+C
benefciaries ín the Medicaídfraction lnsteqd, we are

14 The Medicare Part C program did not begin operating untilJanuary 1,1999. See P.L. 105-33, 1997 HR20lÍ
codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Meãicarel on December 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescriptíon Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice p¡ogram with the new Medicare Advantage

program under PaÉ C of Title XVIIL
1569 Fed. Reg. 48,918, 49,099 (Aue. 11,2004).
1668 Fed. Reg. 27,154,2'1,208 (May 19,2003).
17 69 Fed. Reg. at 49,099.
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ddopting a policy to include the patient days for M+C
beneficíaries in the Medicare fraction ' " if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicale fraction' We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.lE (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Although rhe change in policy regarding 42 C.F.R. $ 412.106(b)(2)(B) was included in the

augusil 1, 2004 Fãderal Register, no change to the regulalory language was published until

Auiust 22,2007 when the fiy zOOs final rule was issued.re In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made
,,technical corre-ctions'i to theiegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004'

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Requests for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
,,entitled to benefiti under Part A," thereby requiring them to be counted in the Medicare

Pafi A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa

Prior to 2004, the Secretary treated Paft c patients as not entitled to benefits under Part A. From

1986-2004,the Secretary interpreted the tem "entitled to benefits under Part A" to mean

covered or paid by Medicare Pãr-t A. In the final rule for the FFY 2005, the Secretary reversed

course and ànnounced a policy change. This policy was to include Part c days in the Medicare
part A/SSI fraction and éxcluáe therã from thã Medicaid fraction effective October 1,2004.21

In Altina,the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth ofthe proposed rule."22 The Providers point out that because the Secretary has

noi u"qui"ó"¿ to the decisián, the 2004 regulation requiring Part C days be included in the Part

A/SSI iraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $S 412.106(b)(2)(ixB) and (bX2Xiii)(B). In these cases, the Providers contend that all

t'Id.
te 72 F ed. F:eg. 47 ,130, 47 ,384 (Angust 22,2007).
20 '?46 F.3d 1102 (D.C. Cir.2014).
2' 69 Fed. Reg. at 49,099.
12 Allind at ll09.
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part C days should be excluded from the Part A/SSI fraction and the Medicaid-eligible Part C

days should be included in the numerator of the Medicaid fraction. To obtain relief, the

práviders seek a ruling on the procedural and substantive validity ofthe 2004 rule that the Board

lacks the authority to grant. The Providers maintain that, since the Secretaly has not acquiesced

to tlre decision in'Alliia, the Board remains bound by the regulation. Hence, EJR is appropriate.

23 l0g S. Ct. 1255 (1988). See also CMS Ruling CMS-I727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for th^e item and then appeals the item to the Board The

Medicåre Contracto¡,s NpR would not include any disallowance for the item. The provider effectively self-

disallowed the item.). ,
24 Bethesda at 1258-59.
25 73 Fed. Reg. 30190, 30240 (May 23,2008)
26 201 F. Supp. 3d l3l (D.D.C. 2016)

Dccision of thc Board

pursuanr to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2011),the

Board is required to giant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on th" specific matter at issue; and (ii) the Board laðks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

cihallenge eìthei to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Detemination

The participants that comprise the group apþeals within this EJR request have hled appeals

involving Frscal year 2012.

For purposes of Board jurisdiction over a partlcipant's appoal for cost teport.periods ending priol

to December 3 1, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssvPart c issue as a "self-

disallowed cost," pursuant to the Supreme Courl's reasonin g seÍ out in Bethesda Hospital

Association v. Boien.23In that case, the Supreme Court concluded that a cost report submitted in

full compliance with the Secretaly's rules a¡d regulations, does not bar a provider from claiming

dissatisfãciion with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first

to the Medicare Contractor where the contractoi is without the power to award reimbursement.24

On August 21,2008, new regulations goveming the Board were effective.25 Among the new

regulattns implemented in Federal Register notice was 42 C.F.R. $ a05.183 5(a)(1)(ii) which

ref,uired for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specifiå items had to do so by following the procedures for filing a cost report under

protest. Thisìegulatory requirement was hligated in Banner Heart Hospital v. Burwell

(Banner).26 ln Banner, the-provider filed its cost report in accordance with the applicable outlier

iegula.tions and did not protest the additional outlier payment it was seeking. The provider's

re[uest. for EJR was denied because the Board found that it lacked jurisdiction over the issue.
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The District Cou¡t concluded tha|, under Bethesdct, the 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address.2T

Tlre Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administ¡ator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction with thc Mcdicarc contlactor
determinations for cost report periods ending on or after l)ecember 31, 2008 and which hega.n

before January 1, 2016, Under this ruling, where the Board determines that the specific item

under appeal was subject to a regulation or payment policy that bound the Medicare Contractor

and left it with no authority or discretion to make payment in the manner sought by thoBrovider

on appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

I{owever, a provider could elect to self-disallow a specific item deemed non-allowable by fiiing
the matter under protest.

The Board concludes that it lacks jurisdiction over the following Provider in case Nos. 14-

3257GC and l4-3260GC:

Participant #59 - Longview Regionøl Medical Center (45-0702)

The Provider's NPR is dated December 4, 2014 and the Provider frled a Request to Join An
Existing Group: Direct Appeal From Final Determination (Direct Add) on June 9, 2015. This

was I 87 days from the NPR date.

Pursuanr ro 42 C.F.R $ 405.1801(dX3), if the last day ofthe designated time period is a saturday,

a sunday, a Federal legal hbliday (as enumerated in Rule 6(a) ofthe Federal Rules of civil
Procedure), or a day on which the reviewing entity is unable to conduct business in the usual

m¿ìnner, the deadline becomes the next day that is not one ofthe aforementioned days.

Because June 7tl' fell on a sunday, the deadline for any frling requirement due on that day

became Monday, June 8th, 2015. This Direct Add rdas áot filed until the following day and is

considered late. Therefo¡e, the Boa¡d finds it lacks jurisdiction over Longview Regional

Medical Center and dismisses the parlicipant from both cases. Since jurisdiction is a prerequisite

to granting a request for EJR, the Board heleby denies Longview Regional Medical Center's

request for EJR - See 42 C.F.R. $ 405 1842(a).

The Board has determined that the remaining participants involved with fhe instant EJR request

have had Par.t C days excluded from the Medicaid fraction, had a specific adjustment to the SSI

fraction, or properly protested the appealed issue such that the Board hasjurisdiction to hear their

respective appeals.28 In addition, the participants' documentation shows that the estimated

27 Banner at 142.
28 On J,rne 27 ,2018. the Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR

request in pRRB Case Nos. 14-3257G aîd 13-3260GC. ln its filing, WPS argues that the Board slìou1d deny the

EJi- request because the Board has the authority to decide the issue under appeal since it is not bound by the
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amount in controversy exceeds $50,000, as required for a group appeal2e and the appeals were
timely filed. The estimated amount in conftoversy is subject to recalculation by the Medicare
contractor for the actual final amount in each case.

Board's Analysis Reqarding the Apoealed issue

The group appeals in this EJR request involvos the fisoal year 2012, thus the appealed cost

reporting period falls squarely within the time frame applioable to the Secretary's FFY 2005

IPPS rule being challenged. The Boa¡d recognizes that the D.C. Circuit vacated this regulation
in Allina for the time period at issue in these requests. I-Iowever, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any'guidance on how the vacatur
is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.
v. Burwell, 204 F. Supp. 3d 68,77 -82 (D.D.D. 2016), appeal filed, No. 16-53 14 (D.C. Cir., Oct
3I,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Resardine the EJR Requçs!

The Board findç that:

I ) it has j urisdiction óve¡ the matter for the subj ect year and that the
participants in these group appeals are entitled to a hearing before the

Board except as otherwise noted;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

4) it is without the authority to decide the legal question of whether 42
C.F.R. $$ 412.t06(b)(2)(iXB) and (bX2XiiÐ(B), are valid.

Accordingly, the Board finds that,the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiÐ(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subjecJ year. The Providers have 60

Secretary's regulation that the federal district court vacated in Allina. The Board's explanation of its authority
regarding this issue addresses the arguments set out in WPS' ehallenge
2e See 42 C.F.R. $ 405.1837.
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days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue undet dispute, the Board hereby closes these cases'

Board Membe¡s Participating:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evafts. Esq.

FOR THE BOARD

-j"NmrP
Enclosures: 42U.5.C. $ 1395oo(f)

Schedules of Providers

cc: Byron Lamprecht, WPS (Certified Mail w/Schedules of Providers)

filson Leong, Esq., Fedêral Specialized Services (w/Scheduies ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve. Suite 100
Balt¡more, MD 21207
470-786-2677

CertifÏed Mail JUL o s ZOIO

Daniel J. Hettich, Esq.

King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

RE: Exþedited Judicial Review Determination
CHS 2010 DSH Medicare + Choice CIRP Group, Case No. 12-0078GC

Dear Mr. Hettich:

The Provide¡ Reimbursement Review Board (Board) has reviewed the Providers' June 28,2018

request for expedited judicial review (EJR) (received June29,2018) for the above-referenced

appeal. The Board's determination is set fofth below.

Issue in Dispute

The issue in this appeal is:

[W]hether CMS unlawfully treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which
are paid under Medicare Part C, as days for which patients are

entitled to benefits under Medicare Parl A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

Statutorv antl Resulatorv Bachsround: Medicarc DSH Pavnrert

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for tþe operating costs of inpatient hospital services under the

prospective payment system (,,Prs"¡.t under PPS, Medicare pays predetermined, standardized

ã.o.,.rt. peidischarge, subject to certain payment adjustments.3

I Providers' EJR Request at 1.
2 See 42 U.S.C. S l395ww(dXl)-(5); 42 C.F R Part 412-
3ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requiles the

Sicretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-i ncome patients.)

A hospital rnay qualify for.a DSH adjustment based on its disproporlionate patient percentage

("Off'1.n As a proxy ful utilization by low-incotue patiertts, the DPP deterltrittes a hospital's

qualifìcation u. á DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The sratute, 42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were enri ed to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services c.cMS-), and the Medicare contractors use cMS', calculation to compute a hospital's

DSH payment adjustment.e

The starute, 42 tJ.S.C. $ 1395ww(dX5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who wete not entitled to benefils under

part A of this subchapter, and the denominator of which is the total

a See 42tJ.S.C. $ 1395ww(d)(5).
5 See 42 tJ.S.C. $ l39sww(d)(s)(FXiXl); a2 C.F.R. $ 412' 106'
6 See 42 v.S.C. 0$ 1 395ww(dX5XFXiXI) and (dXsXF)(v); 42 c'F'R $ a 1 2 106(c)(l)
1 See 42u.s.c. $$ 1395ww(dx5xF)(iv) and (vii)-(xiii);42 c F R $ 412 106(d)
I See 42 tJ.S.C. $ l395ww(dX5XFXvi)-
e 42 c.F.R. $ 4 r2.l o6(bx2)-(3).
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number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Parl A, and divides that

numbei by the total number ofpatient days in the same period.l0

Meclicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

slaTvte af 42 U. S.C. $ 1 3 95mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organizatiqn and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation shoúld include
"patients who were entitled to benefits under Par1 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualifred HMO. Prior io December

l, 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and the¡efore, were unable to
fold this numbe¡ into the calculation [of the DSH adjustment].
However, as of December l,1987, a fìeld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that wele associated with
Medicare patients. Therefore, since that time 

"ve 
have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].12

At that time Medicare Part A paid for HMO services and patients corìtinued to be eligible for
Part A.13

Io 42 C.F.R. $ 4r2.lo6(bx4).
¡r of Health and Human Services.
l2 55 Fed. Reg.35,990,39,994 (Sept.4, 1990).
t3 Id.
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With the creation of Medicare Parl C in 199'1 ,t4 Medicare beneficiaries who opted for managed

care coverage under Medicare Pafi C were no longer entitled to have payment made for their

care under Parl A. Consistent with the statutoly change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.|s

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospeotive Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefìts are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage These patient
days shoutd be inctuded in the count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfrdction. . . (emphasis

added)r6

The secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412. 1 06(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May I9' 2003

propòsed rule to include the days associdted with M+C
'beieficiaries 

in the Medicaid fractiott. Instead, we are

ra The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 199'l HR20l5,

codified as 42lJ.S.C. g 1394w-21 Note (c) "Emollment Transition Rule.- An individual who is enrolled [in
Meáicarel on Decembãr3l 1998, with an eligible organization und"l .::112U.9c l395mml shall be considered

to be enroj led with that organization on January I , I 999, under part C of Title XVIII . . if that organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also k¡rown as

Medica¡e+Choice. ih" M"di"ur" Prescription Drug, Improvement and Modemization Act of2003 (Pub.L l08-

173), enacted on December 8, 2003, replaced ¡¡s N4edi¿¿¡e+Choice program with the new Medicare Advantage

program under Part C ofTitle XVIII.
1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
ì668 Fed. Reg.27,154,27,208 (May 19,2003).
t7 69 Fed. Reg. at 49,099.
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adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We ale revising our

regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of thc DSH calculation.r8 (emphasis added)

This statement would require inclusion of Medicare Parl C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 c.F.R. $ 412.106(bX2XB) was included in the

Augusil 1, 2004 Fèderai Register, no change to the regulatory language was published until

Auiust 22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

not¿d that no regulatory change had in fact occurred, and announced that she had made

"teôhnical corrections" to the regulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Servíces v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Requests for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

..entitled to b"trefrti under Part 4," thereby requiring them to be counted in the Medicare

Paft A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1g86-20}4,the Secretary interpreted the term "entitled to benefits unde¡ Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and 
tannounced 

a policy change. This policy was to include Part C days in the Medicare
part A/SSI fraction and éxcluáe them from th¿ Medicaid fraction effective October 1,2004.21

In Altina,the Cout affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed rule."22 The Providers point out that because the Secretary has

noì acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Pafi

A./SSI iraction and removed from the Medicaid fraction remains in effect as set forlh in 42

c.F.R. $$ 412.106(b)(2)(1xB) and (bx2xiiÐ(B). In this case, the Providers contend that all Pafi

IE Id.
te 72 Fed. R:eg. 47,130, 47,384 (Ãugust22,2o07).
20 '146 F . 3d 1 102 (D.C. Cir. 2014).

'z¡ 69 Fed. Reg. at 49,099.
22 Allinq a\ 1109.



Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hàing on th" specihc matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question reievant to the specifrc matter at issue because the iegal question is a

cirallenge eìtheito the constitutionality ofa provision ofa statute or to the subst¿ntive or procedural

validity of a regulation or CMS Ruling.
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C days should be excluded from the Part A/SSI fraction and the Medicaid-eligible Paft C days

shouid be included in the numerator of the Medicaid fraction. To obtain relief, the Providers

seek a ruling on the procedural and substantive validity of the 2004 rule that the Board lacks the

authority to grant. The Providers maintain that, since the Secretary has not acquiesced to the

decision in Allina, the Board remains bound by the regulation. Hence, EJR is appropriate.

23 l0g S. Ct. 1255(198S). See also CMS Ruling CMS- 1727-R (in self-disallowing an item, the provider submits a

"o.t 
rço.t thu, 

"oÀplies 
with the Medicarc payment policy lor the item and then appeals tlte item to the Board The

Medicåre Contractoi,s NpR would not include any disallowance fo¡ the item. The provider effectively self-

disallo\'/ed the item.).
2a ßethesda at 1258-59.
25 73 Fed. Reg. 30190, 30240 (May 23,2008)
26 201 F. Supp.3d l3l (D.D.C.2016)

J u risd Iç!-øa!-D919ry0i!4!isn

The participants that comprise the group appeal in this EJR request have filed appeals involving

fiscal year 2010.

For purposes ofBoard jurisdiction over a paÍicipant's appeal for cost report periods ending prior

to Decánber 3I,2OO8 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssl/Part c issue as a "self-

disallowed cost," pursuant to the supreme court's reasonin g seT ott in Bethesda Hospiral

Association v. Boien.23In that case, the Supreme Couf concluded that a cost repoú submitted in

full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfáction \ ith the amourt of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted flrst

to the Medicare Contractor where the contractoi is without the power to award reimbursement.24

On August 21, 2008, new regulations governing the Board were effective.2s Among the new

regulattns implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

ref,uired for coìt report periods ending on oI after Decembel 31, 2008, providels who were seif-

diållowing specifi¿ items had to do so by following the procedures for filing a cost repofi under

protest. Tñisìegulatory requirement was litigated in Banner Heart Hospital v. Burwell
-(Banner).2ó 

In Éanne/, the provider filed its cost report in.accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's

re[uest for EJR was deni"d because the Bodrd found that it lacked jurisdiction over the issue.



The District Court concluded that, undet Bethesda, Ihe 2008 self-disallowance regulation could

not be applied to appeals raising a legal_challenge to a regulation or ofher policy that the

Medicaie Contractor could not address.2i

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

sirlilar. atll¡iirisLrative appeals. Effer:tive April 23,2018, the CMS Atlllrillistrator ilrtplerneritetl

cMS Ruling cMS- 1727-R which involves dissatisfaction with the Medicare contractor

determinatiõns for cost repofi periods ending on or after December 31, 2008 and which began

before January 1,2016, Únder this ruling, where the Board detetmines that the specific item

under appeal was subject to a regulation or payment policy that bound the Medicare Contractor

and left iì with no authority or discretion to make payment in the manner sought by the provider

on appeal, the protest requìrements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

Ho**".,-u pråuider could elect to self-disallow a specifrc item deemed non-allowable by filing

the matter under protest.

The Board has determined that participants involved with the instant EJR request have had Part

C days excluded from thë Medicaid fraction, had a specific adjustment to the SSI fraction, or

propárly protested the appealed issue such that the Board has jurisdiction to hear their respective

àpp"ufr. Ìn addition, thèþaticipants' documentation shows that the estimated amount in

"ànt.o1r"rry 
exceeds $50þ00, ai required for a group appeal28 and the appeals were timely filed.

The estimáted amount in controversy is subject to recalculation by the Medicare contractor for

the actual final amount in this case.
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21 Banner at 142.
28 See 42 C.F.R. $ 405.1837

Board's Analvsis Reqardine the App-galçd-lssue

The group appeal in this EJR request involves the fiscal yæar 2010, thus the appealed cost

."poãiogp"iiod falls squarely within the time frame_ applicable to the Secretary's FFY 2005

1pf S rui'eï"ing challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allinafor thã time peiiod at issue in these requests. However, the Secretary has not formally

acquiesced to that vacalur and, in this regard, has not putrlished any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwi de). see generally Grant Med. ctr.

v. Buri,elt,'204F. Supp. laAs,n-sz (D.D.D 2016), appealfled,No. 16-5314 (D'C Cir', oct

31,2016). Moreorrer, ihe D.C. Circuit is the only circuit to date that has vacated the regulation

uná, if tn" Boaid were to grant EJR, the Providers would have the right to bring suit in either the

D.i. Circuit or the circuiiwithin which they are located. see 421J.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes ^

of this EJR request.
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'i Board's Decision Reeardins the EJR Requçg1

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarls, Esq.

The Boald finds that:

1) it has jurisdiction over the matter for the subject year and that the

participants in this group appeal are entitled to a hearing before the

Board;

2) based upon the participants' asseÍions regarding 42 C'F'R'

$S 412.106(bX2XÐ(B) and (bX2XiiiXB), there are no f,rndings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare la\¡/ and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide fhe legal question of whether 42

C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

and (bx2t(iiÐ(B) properly falls within the provisions of 42 U.S.C. g i395oo(f)(1) and hereby

g.unàriré Þ.ouiáers' request for EJR for the issue and the subject year. The Providers have 60

ãays from the receipt ofìhis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes this case'

Board Members ParliciPalinË

FOR THE BOARD:);;;fP
Roard Member

Enclosures: 42LJ.5.C. $ 1395oo(f)
Schedule of Providers

cc: Byron Lamprecht, WPS (Certified Mail w/Schedule of Providers)

üilson Leong, Esq., Federal Specialized Services (w/Schedule ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICESr"#( Provider Re¡m bu rsement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 27207
470-746-267r

JUL 0:,9 2018

Certified Mail

Kenneth R. Marcus
Honigman Miller Schwartz & Cohr
660 Woodward Avenue, Suite 2290
Detroit, MI 48226 3506

RE: Expedited Judicial Review Determination
Edward W. Sparrow Hospital, ProvideL No. 23-0230

Case No.
Case No.
Case No.
Case No.

t3-2564
l4-05 I 7

l4-1516
t5-0761

FYE 12/3\/2007
FvE t2131/2008
FYE 1213t/2009
FYE l2l3l/2010

The P¡ovider Reimbursement Review Board (Board) has reviewed the Provider's llu,ly 2'2018
request for expedited judicial review (EJR) (received July 3,2018) for the above-referenced

appeal. The Board's determination is set forth below. /

Issue in Dispute

The issue in these appeals is:

IW]hether Medicare Advantage Days ("Part C Days")should be removed
. from the dispropoftionate share adjustment ("DSH Adjustment")

Medìcare Fraction and added to the Medicaicl Fraction consistent with
the decision ofthe United States CouÉ ofAppeals for the District of
Columbia in Attina Heatth Services v. Sebe[ius,746 F 3d 1102

(D.C.Cir.2014) ("The Part C Days Issue").r

Statutory and Regulaton llackground: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for tþe operating costs of inpatient hospital services under the

proipective payment system ("PPS).'z Under PPS, Medicare pays predetermined, standardized

ãmounts peidischa.ge, subj ect to certain payment adjustments.3

The PPS statute contains a number ofprovjsions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Dear Mr. Marcus:

ì Providers' EJR Request at l.
2 See 42u.5.C. $ l395ww(d)(l)-(5);42 C.F R Pat14l2.
1ld.
a See 42 tJ.5.C. $ l39sww(d)(s).
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Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproporlionate patient percentage

(.Ofe,1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualificíion ur å ¡Sif, and iÌ also determines the amount of the DSII payment to a qualifying

tiospitut.t The Dpp is defined as the sum of two fractions expressed as percentages.8 Those two

fractions are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under parl 4."

The stature,42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of whiçh is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under part A of Íhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of fhis subchapter ' ' '

(emphasis added)

The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

Services c'cMs'), and the Medicare contractors use cMS' calculation to compute a hospital's

DSH payment adjustment.e

The siatute,42 U.S.C. g 1395ww(dXS)(FXvÐ(ID, defrnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
. consist ofpatients who (for such days) were eligible fo¡ medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to benefiTs under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period' (emphasis

added)

s See 42 U.S.c. $ l395ww(d)(5)(F)(i)(t); a2 c.F R S 412 106'
6 see42tJ.s.c. $$ l39sww(dx5xF)(i)(l) antl (d)(s)(F)(v); a2cFR $a12 106(c)(l)'
1See42IJ.S.C. $$ 1395ww(dx5xF)(iv) and (vii)-(xiii); 42CFR S 4l2 l06(d)'
8 See 42 tJ.5.C. $ 1395ww(dx5xF)(vi).
e 42 C.F.R_ S 4 r2.106(bx2)-(3).
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The Medicare contracto¡ determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.l0

Medicare Advantage Program

The Medicare'program permits its beneficiaries to receive services fròm managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

sfalute aÍ 42 U.S.C. $ 1395mm(a)(5) plovides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days fol Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refemed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretarylr stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the AcI 142

U.S.C. $ 1395ww(dX5XFXvi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO. Prior to December

1, 1987, we we¡e not able to isolate the days ofcare associated

with Medicare patients in I{MOs, and therefore, were unable to

fold this numbe¡ into the calculation [of the DSH adjustment].

However, as of December 1, 1987, a freld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adj ustmont].12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.l3

with the creation of Medicare Part c in 1997 ,ta Medicale beneficiaries who opted for managed

car.e coverage under Medicare Part C were no longer entitled to have payment made for their

'o 42 C.F.R. 0 412.106(bx4).
rr ofFlealth and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept. 4,1990).
tr ld
14 The Medicare parl C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 20 I 5,

codifed as 42 U.S.C. ç 139¿w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on Decembãr 3l 1998, with an eligible organization under . . . [42 U.S.c. 1395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to caiculale DSH payments for the fiscal

year 2001-2004.t5

No further guidance regarding the treatment of Pafi C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under PaÉ A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patienr percentage' These patient
days should be included in the count of tutnl patient days in the

Mecticare fraction (the denominator), and the patient's days for the

M+C beneficíary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12'106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."lT ln response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare f¡action of the DSH calculation Therefore, we are

not adopting as final our proposal stated in the May 19' 2003

proposed rule to include the days associ%ted with M+C
beneficiaries in the Medicaíd fraction lnstead, we are

adopting a polîcy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days

to be enrolled w¡th that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. îh" M"di"ur" Prescr¡ption Drug, lmprovement and Modernization Act of2003 (Pub.L- 108-

173), enacted on December 8, 2003, replaced the Medicaie+Choice program with the new Medicare Advantage

program under PaIt C ofTide XVIII.
r569 Fed. Reg. 48,918,49,099 (Aug. I 1 , 2004).
tó68 Fed. Reg. 27,154,27,208 (May 19,2003).
I7 69 Fed. Reg,. at 49,099.
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associated \¡/ith M+C beneficiaries in the Medicare fraction
of the DSH calculation. r8 (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the Ìegulato^ry language was published until
August 22, 2007 when the FFY 2008 fìnal rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical conections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS frnal rule. As a result, Part C days were required to be included in the Medicare

fraction as of October I , 2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Provider's Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
..entitled to benefits under Parl 4," thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Parl A. From

1986-2004, the Secretary intelpreted the term "entitled to benefits under PaÍ A" to mean

covered. or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare

Part A/SSI fraction and excluàe them from the Medicaid fraction effective October 1,2004.21

In Allina, the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed ru1e."22 The Providers point out that because the Secretary has

not acquiesced to the decision, ihe 2004 regulation requiring Part C days be included in the Pafi

A/SSI fraction and removed from the Medicaid fraction remains'in effect as set forth in 42

C.F.R. $S 412.106(b)(2)(i)(B) and (bX2Xiii)(B). in these cases, the Provider contends that all

Part C days should bej excluded from the Part A/SSI fraction and the Medicaid-eligible Part C

days should be included in the numerator of the Medicaid fraction. To obtain relief, the Provider

seeks a ruling on the procedural and substantive validity ofthe 2004 rule that the Board lacks the

authority to grant. The Provider maintains that, since the secretary has not acquiesced to the

decision in Allina, the Board remains bound by the regulation' Hencç, EJR is appropriate.

t8 Id.
t2 72 Fed. Reg.47,130, 4'1,384 (August 22,2007).
20 746 F. 3d I 102 (D.c. cit.2014).
2' 69 Fed. Reg. at 49,099.
22 All¡nq at I109.
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Decision of the Board

Pursuant to 42 U.S.C. $ 13950o(f)(l) and the regulations at 42 C F R.$ 405.1842(Ð(l) (2011),Ihe

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authol'ity to decide a

specific legal question relel,ant to the specific matter at issue because the legal queslion is a

challenge either to the constiiutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation ol CMS Ruling.

Jurisdictional Determination

The Provider in this EJR request has filed appeals involving fiscal years 2007 through 2010

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31 ,2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Coutl's reasoning set out in Bethesda Hospîtal
Association v. Bowen.23In that case, the Supreme Court concluded that a cost repoÍ submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissátisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation êxpressly mandated that a challenge to the validity of a regulation be submitted first
to thá Medicare Contractor where the contractor is without the power to award reimbursement.2a

On August 21,2008, new regulations governing the Board were effective.2s Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31,2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v Burwell
(Banner).26 In Banner, the provider filed its cost report in accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's

request for EJR was denied because the Board found that it lacked jurisdiption over the issue.

The District Court concluded that, rnder Bethesda, the 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy. that the

Medicare Contractor could not address.2T

The Secretary did not appeal the decision in.B anner and decided to apply the holding to certain

similar administrative aþpeals. Effective Aptil23,2018, the CMS Administrator implemented

23 108 S. Ct. 1255 ( 1988). .S¿¿ a/so CMS Ruling CMS- 1727-R (in self-disallowing an item, the provider submìts a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively sell-
djsallowed the item.).
2a Bethescla qt I258-59.
2s 73 Fed. Reg. 30190, 30240 (May 23,2008).

'?ó201 F. Supp.3d l3l (D.D.C.2016)
21 Banner at 142.
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CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

detenninations for cost report periods ending on or after December 3 1 , 2008 and which began

before January 1,2016, Under this ruling, where the Board detemines that the specific item

under appeal was subject to a regulation or payment policy thât bound the Medicare Contractor

and left it with no authority or discretion to make payment in the marmer sought by the províder

on appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by ftling
the matter under prolest.

The Board has determined that Provider involved with the instant EJR request has a specific

adjustment to the SSI fraction, and self-disallowed the issue (case 13-2564) such that the Board

hasjurisdiction to hear their respective appeals. In addition, the participant's documentation

shows that the estimated amount in controversy exceeds $10,000 for each case, as requiled for an

individual appeal28 and the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicare conffactor for the actual final amorint in each case.

Board's Analvsis Reeardins the Ap-pçeþdlËue

The appeals in this EJR request involve the 2007 through 2010 cost reporling periods, thus the

appealed cost repolting periods fall squarely within the time frame applicable to the Secretary's

FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this

regulation in Attina for the time period at isiue in these requests. However, the Secretary has not

formally acquiesced to that vacatur and, in this regard, has not published any guidance on how

the vacatur is being implemented (e.g., only circuit-wide versus nationwid e). see generally

Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D.2016)'appealfiled,No.16-5314
(D.C. Cir., Oct 31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bring

suit in either the D.C. Circuit or the circuit within which they are located. See 42U.5.C.
g 1395oo(f)(1). Based on the above, the Boa¡d must conciude that it is otherwise bound by the

regulation for puposes of this EJR request.

Board,s Decision Reqafdine the EJR RequESI

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

Provider is entitled to a hearing before the Board;

2) based upon the participait's assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (b)(2xiiÐ(B), there are no findings offact
for resolution by the Board;

28 See 42 C.F.R. $ 405.1837
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3) it is bound by the applicable existing Medicare la\À/ and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to clecide the legal question ofwhether 42

C.F.R. $$ 412.106(b)(2)(iXB) and (bX2XiiÐ(B), are valid'

Accordingly,.theBoardfindsrhatthequestionofthevalidityof42c.F.R $$412.106(bx2xD(B)
and (bX2XiiÐiB) properly falls within the provisions of42 U S.C. $ 1395oo(f)(1) and herebv

grants the Provider's request for EJR for the issue and the subject years. The Provider has 60

ãays from the receipt of this decision to institute the appropriate action for judicial review. Since

thére are other issues under dispute in these cases, the cases will remain open and scheduled for

hearing on December 13, 2018.

Board Members ParticiPating:
Cha¡lotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE

Enclosures: 42 U.S.C. $ 1395oo(f)

cc: Byron Lamprecht, WiSconsin Physicians Service

Wilson Leong, Esq., CPA, Federal Specialized Services
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i,# Provider Reim bu rsement Review Board
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4to-7a6-267 r

JUI 0j9 Z01SCERI]FIED MAIL

Akin Gump Strauss Hauer & Feld, LLP
Stephanie A. Webster
l3 j3 New FlamPshire Avenue, N.W'
Washington, DC 20036-1 564

RE: Jurisdictional Challenge
ð;; ñ;r, 1 s _ 1 094cC, I s_ t)g 6G, 1 s - tz2r c C, I s -1222GC, 1 s - 1223 G C, 1 s -1224GC,

li_lzzsoc,ls_1226cc, 1s-r22icc, rs-1228cc,1s-1229GC,1s-1230GC,1s-1231GC,

i\_lztzcc" ls-1233GC.,1s_t234GC,, ts-r235cC,15-1236GC,1s-1237GC,1s-1238GC,

is_lziocc,1s_1241GC, 15-t242GC, 1s-1243GC, 1s-1244GC, 1s-1245GC,1s-1246GC,

ì\-iz+tcc, 1s-r248GC, 15-t24sGC,15-125occ, 15-12s1cc, 1s-127lGC, t5-t27tGC,

i\-titzcc, 1s-1273GC., 1s_1284GC,15-1285cC, 1s-1286GC,15-1287GC,15-I288GC,

iã ôãs'cc,16-0831cc; t6-os32cc,t6-0s43GC,16-0844GC,16-08s1GC,16-0855GC'
iã òãlécc,16_0s60cc;16-0s61cc, t6-0s62cc,16-0863cC,16-0867GC,16-086ecc,

i; óãtóð¿; 16_0s72cc,16_08?3cc, 16-0874GC,16-087scc,16-087eGC,16-0880GC,

iã.0ásãðc, ie_oss+cc, 16_088scc, 16-0886cC, 16-0887cc, 16-0888GC, 16-088eGC,

i; ðãõócð; ie_ossrcc, 16_08e3cc, 16-0se4cc, 16-08eecc, 16-0e00GC, 16-0e04GC,

16-0906GC, 16-0908GC, 16-091oGC
providers: various Akin Gump FFY 201 5 a¡d 20f6 DSFI Uncompensated care Group Appeals

Provider Nos.: Various
FYEs:2015 and2016

Dear Ms. Webster,

The provider Reimbursement Review Board (PRRB or Board) has reviewed the jurisdictional

documentsintheabove-refe.o,""dg,oupappeals.TheBoa¡dfindsthatitdoesnothavejurisdiction
;;;rh";""-pensared.*" bSU ñuy^".riìr.u" because jurisdiction is precluded by 42 U.S.C. $

1395ww(r)(3) and 42 C.F'R. 5 aD'106(Ð(2)'

Backqround

on January 2grh,zgrh and 30th 2015 and Januar y 22,2016,the Providers in the above-referenced group

appeals timely frled group appeal requests-with the Board from the August 22' 2014' and August 17' '

Zõì S pl.rul Rul", ,"túng îo,th tt 
" 

f.å"tul fiscal year (FFY) 201 5 and 2016 Inpatient.Prospective

payment System (IPPS) .ut"r. '' ift" Providers cúallenge the procedural and substantive validity of the

,79 Fed. Reg. 49854,50,008-22 (Aùg.22,2014);80 F"9:199 49'326' 495t5-30 (Aug l7'20I5) The Provider' llolv cross

Hospitat, providerNo. t0-0073,,,t"Íy"r,,""¿iÈVÈ)6/30/l\,incascnumberl5-l2tlGC,fileditsappeal 
fiomaNoticeof

;;;;;;'Á; ¡rb"rrement (NpR). úãií"*.,rr" Èoard'approued thc addirion of the Provider lo the fullv lortned group on

October 16, 2017
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Secretary,sdetern]inâtionsoftheirdisproporlionateslrarehospital(DSH)paymentsforuncompensated

"u." "orí, 
for FFY 2015 and 2016 and thá final rules governing those determinations'

on september l4,2017,Federal specialized Services (FSS), on behalf of the Medicare contractors'

frled a Jurisdictional Challenge ovår the Providers' group appeals arguing that they^are not appealable

issues and that the Board laclis subject matter jurisdiction over the group appeals. OnNovember 15,

2et7 , theproviders ¡l"a u :uìiJi"iional Respãnse to the Jurisdictional Challenge'2

Medicarc Contractor's Position

The Medicare contractor contends that the Board lacks subject matter jurisdiction based on the statute,

+lu.S.C. g i395ww(r)(3) and regulation 42 C I \ $ a12'106(g)(2)' which implemented the

uncompensated care component õat precludes judrllal 
1na 

administrative review. The Medica¡e

ð;;;.;;gres the Di;tricr of Columbia (D.Ò.) Circuit Court i¡ Fla. Health Sciences Cft, Inc. dba

ro*po 6u,. 
"Ho,p 

u. se"'y of Healtn a u7n1y $rvs. {ampa 
GeneraL),83o F'3d 515 (D.C. Cir' 20|6)'

concluded that preclusion wå absolute. The Medicare Contractor maintains that decision when fully

considered shorrld dictute the disposition ofthese 79 group appeals'3

The Medica¡e cont'.actor asserts the court in Tampa Genercil recognized that the review preclusion was

based on sound law 
""d 

i^pii; ð;;À.".tionut reåognition of whai is a very pragmatic problemf the

Court found the Providers' utt"-pt tJoUtuin a case by case review for each hospital of its DSFI details to

b" ú;d bt i"*. fhe Medicate Contractor requests the Board follow the Tampa General decision and

ãi.tú* ,h;;pp"als for lack ofsubject matter jurisdiction'5

Providers' Position

The Providers contend the Secretary's pa)T nent determinations oftheir FFY 2015 and 2016 DSH

üñ;ili;r *compensated "ur" "ost, 
and the final rules governing those dete¡minations are invalid

ioi r"u"rur reasons, ùcluding: l) the Secretary unlawfully cemented into the new DSH payment the

"ä*. "i,t " 
ug"náy'. invalia pãlicy towardsthe counting of part C Medicare Advantage davs in the

traditional DSH calculation , )¡'tn ug"n"y inappropriately deflated ihe Providers' payment amounts by

iuiting to properly and transpáentlyãccount fãi t¡e tevet of Medicaid expansion in estimating DSH

pãv-z.,oirruï -óuld be made for í}ts and 2016 under the traditional DSII payment method (Factor 1)

and the national level ofuninsured individuals fot 2015 (Factor 2) and also failed to properly account for

actual enrollment una puy-"ni, of premiums for coverage under private health plans for FFY 2015 and

)Ole, t¡the agency deniea proviaers the due process due them and otherwise violated the law by failing

ãpråtí¿" ,fr.ä wíth sufficient info¡mation to comment meaningfully on DSH uncompensated care

payment determinations una ruiiing to respond adequately to comments that were made,6 and 4) the

¡;;;;;.r'r dererminations of t¡e OSH uniompensated care payments are not based on the best' most

reliable ãata available.?

(i.e. case

4ld. at4
' lr1 ãt5
6 Providers' Grorrp Appeal Request Tab 2 at 3-4'
1 Id. at 5.
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The Providers maintain the statute goveming the DSH payment for uncompensated care costs does not

preclude review of the Secretary's ãnal determinations ofthe DSH uncompensated care fìnal payment

amounts. The providers urr"Jio. àoes it preclude review ofthe regulatione fixing the calculation of

ilr"." p^y.*, amounts at the time when the Secretary promulgated the final IPPS rule for 2015 and

2016.l0 The Provide¡s contend the statute only prevents review of select components of the methodology

for deriving those final amounts 
..estimates oithe secretary (for purposes of determining the three

ãoo.r¡" aíd "periods selected by the Secretary (for thoseestimates) " The Providers assert the statute

àÀ",,át p*p"it to preclude arry review ofu,compensated care payment amounts, the methodology

usedtodeterminethosepaymentamounts(thedataunderlyingCMS'Factorlestimate'CMS'

"ãt"ulu,ion 
of Factor 2Uãrå¿ l" Congressiònd Budget Office estimates), the underlying rules and

;;;ilr-" goveming the determination of the payment amount, or procedural violations committed by

it ã ÃÀå""v îr trte ruË makings in which the payment amounts were determined or the decision to use

inaccurate data to calculate thT payment *ouni.. The Providers argue because the final amount of the

Providers' uncompensated "ut" fo:y-"nt was determined.by the Secretary prospectively in the final rule'

ihe M"di"are ect provides the Providers the right to administrative and judicial review of that payment

amount.

The providers maintain the statutory pfeclusion ofreview of ceftain "estimates of the secretary'l and

.'neriods" selected by the Secretary should not be construed to reach the claims raised in this appeal

dr,Iiþärãã.rä.rr*;;i.;i;i-r challenge neither of the shielded components of the uncompensated

"å.1 
p.y-"",, p"îiod o, estimate' The Providers contend the payment amount' the product ofthree

i""a"i, ilr", ií*.po.ut" estimates, is not an estimate itself.and that final determination is not shielded'

from review. Further, even ifit 
" 

þroui¿".. *ere challenging an estimate of the Secretary, ¡eview would

still be available to determine whethe¡ the estimate was the kind that the Secretary was authorized to

make or whether the secretary has violated his own rules in calculating the Providers' uncompensated

"'ul";;ñ;;iiirtre 
provi¿e¡íÀaintain the language in the relevant preclusion provision allowing for

;"" J¿fu"iri*,ive or judicial revied'means that there is no review of the select, listed items; ìt does

not -"* no review ai all of anything rêlated to the payment amotutts 12 The Providers contend Congress

precluded review of only t*o 
"ãmponentt 

gf q" ?ìq payment methodology and not the entire

;;,h;ã;l"gy nor the final pay^"rrì d"t"r-i*tion;r3 the narrow elements that are shielded f¡om

precl.sion ofreview are not uiis.u" here.la The Providers argue that the District of Columbia Circuit

å""irion in Tampa General inviolves different claims than in its appeals'15

Board's Decision

The Board finds that it does not have jurisdiction over the uncompensated care DSH payment issue

ui"uur"¡u.irai"tion is prectudeJuy az u.s.c. g. 1395ww(Ð(3) and 42 c.F.R g 

-al!J06(s)(2). 
Based on

;;;il;t"^,1"4;"i4.."aãatiíistiative reiiew is precluded tndet 42 U.S'C' $$ 1395ff (individual

appeais) and 1395oo (Board appeals) for:

8 42 U.S.C. $ l395ww(r)(3)
e 42 c.F.R. g al2.l06(9).
ro providers, croup Appeal Iìequest Tab 2 at 5-6; providers' consolidaled Response to Jurisdictional challenge at 2

rr Providers' consãl¡¿ãied Response to Jurisdictional Challenge at 17'

D ld. aL2, l5- 16.
t3 ld. at 22.
t4 Id. at24.
t5 Id. at 21 .
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(A) Any estimate of the secretary for putposes of determining the factors described in

paragrcph (2). r6

(B) Any period selected by the Secretary for such purposes'

Fufther, the D.C. Circuit Court in Tampa GeneraltT upheld the D.C. District Court's decisionrs that the¡e

is no;uâicial or administrative review of uncompensated care DSH payments. In Tampa General,the
pro.riä". challenged the calculation ofthe amount it would receive for uncompensated care for FFY

2014. The provùer claimed that the Secretary used inappropriate data when she selected the hospital

cost data updated in March 2013, instead ofdata updated in April 2013, when calculating its

uncompensated care payments. The Provider argued (similar to the Providers in these group appeals)

that it was not challenging the estimate of its uncompensated care, but rather the underlying data on

which the Secretary relied, judicial review of which is not barred'

The District Court for¡nd that there was specific language in the statute that precluded administrative or

judicial review o f Tampa General's claims because in challenging the use of the March 2013 update

äata, the hospital was seeking review ofan "estimate" used by the Secretary to determine the factors

used to calcuìate additional pãyments. The D.C. Circuit Court went on to hold that, "the bar onjudicial

review of the Secretary's esiimates precludes review ofthe underlying data as well."re The Cout also

rejected Tamptt Geneialb argument that it could challenge the underlying data, finding that there cannot

b"j.rai"iat review ofthe undèrlying data because they are "indispensable" and "inlegral" to, and
;in"*i.i".Uiy intertwined" with, thã Secretary's estimate of uncompensated care.20

The Court also found Tampa General t argument (similar to the arguments made in these group

appeals) that túe statute creates no bar to a cour1 reviewing the Secretary's ultimate decision as to the

amount'of a hospital,s final.DSH payment, but only the intemediate determination as to the estimate of

a hoèpital's shaå of uncompensated care unpersuasive. The Court noted that this is a distinction without

a diffèrence. The Court stated the critical factor is not whether the statute bar¡ed from review the

agency' s ultimate dete¡mination or merely an intermediate step in reaching that decision Rather, the

Cãurt found the dispositive issue is whetJrer the challenged data are inextricably intertwined with an

action that all agree is shielded from review, regardless ofwhere that action lies in the agency's decision

tree. The Court noted because the data is inextricably intertwined with the Secretary's estimate of
uncompensated care, Tampa General cannot challenge the Secretary's choice of data in cour1.2l

Further, the Court found Tampa General's argument (similar to the arguments made in these group

appealsj that the bar should bè ¡ead nanowly because Congress shielded from judicial challenge only

16 paragraph (2) is a reference to the three factors that make up the uncompensated care payment: (l) 75 percent of€stimated

OSH pãyJi"Ài¡.t would be paid in absence ofg l395ww(r); (2) I minus the percentage ofindividuais under age 65 who

are un insu.ed in 2013 for the Fy 2014 calculation; and (3) the hospital specific value that expresses the proportion of the

estimated uncompensated care amount for each subs€ction (d) hospital with potential to receive DSH payments, to the

amou nt of uncom pensated care for all subsection (d) hospitals that receive paym€nt under 42 U.S.C $ I395ww(rX2XC) 78

FecJ. Reg. 50496,5062'1,50631 and 50634 (August 19,2013)
û Fb. Èeatth Siiences Ctr., Inc. dba Tanpa Gán. Hosp.v.Sec'yof Health&HumqnServs,830F3d5l5,5l7-18(Dc Cir

2016).
rE 89 F. Supp. 3d l2l (D D.C.2015).

'e 830 F.3d 5 t5, 517.
20 Id. ar 519.
2\ Id. at 521 .
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two components of I{HS' methodology--the estimates and periods--rather than the entire methodology

or the ultimate determination unconvincing. The Courl noted even viewing the bar narrowly, the

selection of data fit squarely within it. The data and the estimate are so closely intertwined that it could

not ¡eview eirher.22

ln addition, the Court was not persuad ed by Tampa General's argument (similar to the arguments made

in these group appeals) in which it sought to reframe its challenge as an attack on something other than

an estimate by the Secretary. Tampa General asserted that the Coufi should construe its complaint as a

challenge tó HHS' general rules leading to the estimate rather than as a challenge to the estirnate itself.

The Court found Tampa General had not brought a challenge to any general rules leading to the

Secretary's estimate. The Court noted that Tampa General was simply trying to undo the Secretary's

estimate ofthe hospital's uncompensated care by recasting its challenge to the Secretary's choice ofdata
as an attack on the general rules leading to her estimate.23

The Board hnds that the same findings are applicable to the Providers' challenge to its 2015 and 2016

uncompensated care payments. The Providers attempt to distinguish their appeals fiom the facts in
Tampa General, but they do not do so successfirlly.

Although the Providers here are challenging additionai parts of the uncompensated care calculation (Part

C days and Medicaid expansion) than in Tampa General, they are still challenging the underlying data.

The Board fìnds that it does not have jurisdiction over the uncompensated care DSH issue in the above

referenced group appeals because judicia.l and administrative review of the calculation is baned by
statute and regulalion.

' As the uncompensated care DSH issue is the only issue in these appeals, the above-referenced group

appeals are hereby closed and ¡emoved from the Board's docket.2a

Board Members Pa¡ticipatins:
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robert Evarls, Esq.

Charlotte F. Benson, CPA
Board Membe¡

cc: Wilson Leong, Federal Specialized Services
Mounir Kamal, Novitas Solutions, Inc.
Pam VanArsdale, National Govemment Setwices, Inc.

Cecile FIuggìns, Palmetto GBA

, Byron Lamprecht, Wisconsin Physicians Service
- GeoffPike, First Coast Service Options, Inc.

Danene Hartley, National Government Services, lnc.

Laurie Polson, Palmetto GBA

22 ld.
,1 ld. at 52t-22.

, 24 As the appeals are being dismissed in their entirety olr subjecl matterjurisdiction, the Board is not attaching the schedtrle of
providers for each group appeal to the decision

FOR THE BOARD

//lnr ú*'--
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Bruce Snyder, Novitas Solutions, Inc.
Lorraine Frewerl, Noridian Healthcare Solutions, LLC
John Bloom, Noridian Flealthcare Solutions, LLC
Judith Curnmings, CGS Administrators



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbu rsement Review Board
1508 Woodlawn Þr¡ve, Suite 100
Baltimore, MD 27207
410-7a6-2677CERTIFIED MAIL

JUL 2 o 2015
David M. Johnston
Bricker & Eckler LLP
100 S. Third Street
Columbus, OH 43215

RE: Marion General Hospital, 36-001 l, FyE 613012014, Case No l 6-2493

Grant Medical Center, 36-0017,FYB 6/3012014, Case No 11-0195

Dublin Methodist Hospital, 36-0348, FYE 613012014' Case No ll-0197
Riverside Methodist Hospital, 36-0006, FYE 6130/2014, Case No. 17-0659

MedCentral Healih System (Mansfreld), 36-0118, FYE 12131/2014, Case No. 17-1910

Doctor',s Hospital, 36-0152,FYE 6/30/2014' case No.1 8-0344

Dear Mr. Johnston:

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-

captioned individual appeals. We note that each of the commonly owned/controlled Providers

lisìed appealed from a Notice ofProgram Reimbursement Q'JPR) for a 20i4 cost reporting

period. ihe NPRs were issued to include the most recent SSI percentage that vvas recalculated

ty the Centers for Medicare and Medicaid Services (,'CMS') (post-2O11 Final Rule with new

dãta matching). A1l of the Providers, except Doctor's Hospital (Case No. 18-0344) have

included the S'SI Realignment issue in their individual appeals. The specific facts with regard to

the issues in the individual appeals and the Board's determination are set forlh below.

SSI Provider Specific Issue

one ofthe issues in the individual appeals (except case number 18-0344) is The use of
Provider's Cost Report Year for Calcutation of DSH Percentage (SSI Realignment) t The
providers are appeâling their right to request realignmenl ofthe SSI percentage from the federal

fiscal year to the hospital's cost repoding period. The Board finds it lacks jurisdiction and

dismisses rhis issue from rhe individual appeals. U¡der 42 C.F.I{. $ 412.106(b)(3), for

determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data insteaã of the Federal fiscal year, it must furnish to cMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final

determination from which the Provider can be dissatisfied with for appealing purposes.

I 'l'he Board notes that each ofthe Providers also appeded the Disproportionate Share Hospital (DSH)

payruent/Supplemental Secur¡ly Inconte (SSI) Percentag¿ issue direcfly, or transfer¡ed the issue, into a common

i"sí" r"lat"á þarty (CIRp) group, the ohioHealth corporation 2014 SSI Percentage CIRP Croup (case No. l7-

020lGC).



Bad Debts (Indigence Determination) Issue

The Providers in case numbers 17-1910, l7-0659,17-0195 and 18-0344 appealed the Medicare

contractor,s disallowance ofa portion ofthe Providers' bad debt expenses for outpatient

services claimed as a result.of patient indigence based on alleged improper indigence

determinations. Because this iisue is common to four of the Providers in the OhioFlealth chain

and the arhount in controversy meets the $50,000 threshold, the Providers are required to pursue

this issue in the group appeai fomat.2 consequently, the Board has established a new group

appeal for rhe Sã¿ p"¡ti-(1"¿igence Determinatigl) I-su: Enclosed, please find the Boæd's

ectnowledgement letter for thi new group. Within 30 days, please advise whether the group is

fully formed.

Bad Debts (Inconsistent Collection Efforts) Issue

The providers in case numbers 16-2493, 17 -0195, 17 -0191 , 17 -0659 and 18-0344 also appealed

the Medicare Contractor's disallowance of the Providers' claimed bad debts that were sent to an

outside collection agency because of alleged improper collection and billing practices. As

indicated above, beðause this issue is common to OhioHealth Providers and totals over $50,000'

it is required to te pursued as a group appeal. The Board has established a new gloup appeal for

the Baå Debts (Incãnsistent Collection Efforts) issue. Enclosed, please find the Board's

Acknowledgement letter for the new group. within 30 days, please advise whether the group is

fully formed.

After the dismissal of the SSI Realignment issue and the transfer of the two bad debts issues,

there are no remaining issues in all six individual appeals. Therefore the Board is closing case

numbers 16-2493,17-0195,17-0197,17-0659,17-1910 and 18-0344 and removing them from

the docket. Review of this determination may be available under the provisions of 42 U.S C $

l395oo(f) and 42 C.F.R. $$ 405.1875 and405'1817'

FOR THE BOARD

&øttfi
Gregóry H. Ziegler. CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. $ 1395oo(Ð and 42 C'F R' $$ 405'1875 and 405 '187'7

GrouP Acknowledgement Letters

cc: Judith Cummings, CGS Administrators (J-15) (w/enclosures)
'Wilson C. Leong, Esq , CPA, Federal Specialized Services (w/enclosures)

Ohio Flealth 2014 SSI Realignment & Bad Debts

Page No. 2

Board Members:
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

2 42 C.F.R. 40s. 1 837(b). 1 0/01 /20 t 5
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Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Ba¡t¡more, MD 2t2O7
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JUL z 4 2ol8
Certified Mail

Elizabeth A. Elias
Hall, Render, Killian, Heath & LYman
500 North Meridian Street, Suite 400

lndianapolis, IN 46204

RE: EJR Request
Hall Render FFY 201S ATRA/MACRA 0'7%D&C Adjustment Groups

PRRB Case Nos.: See Attached List

Dear Ms. Elias:

The Provider Reimbursement Review Board C'PRRB" or "Board") has reviewed the Providers'

July 6, 2018 request for expedited judicial review ("EJR Request") (received July 9, 2018) for
the cases on the attached list. The decision of the Board is set fofh below'

Issue in Dispute

The P¡oviders are challenging:

[Wlhether lthe Centers for Medicare & Medicaid Services' ("CMS')]
miscalculated the [Documentation and Coding ("D&C')] Adjustment for FY

2018 a¡d exceeded its statufoly authority by refusing to restore the 0.7o/o

Adjustment, thereby violating the Administrative Procedures Act ("APA"),
which prohibits agency action that is not in accordance with law, 5 U.S.C. $

706(2)(A), or that is in excess of statutory jurisdiction, authority or limitations,
or shott of statutory right. 5 U.S.C. $ 706(2XC). I

Statutory and Regulatory Backqround

ln the federal fìscal year ('FFY') 2008 inpatient prospective payment system ("IPPS") final

rule2, the Secretary3 adopted the Medicare severity diagnosis-related group ("MS-DRG") patient

classification system for the IPPS, effective october 1,2001,to better recognize severity of
illness in Mediòare payment rates fQr acute care hospitals. The adoption of the MS-DRG system

iesulted in the expansion of the number of DRGs from 538 in FY 2007 to745 in FY 2008. The

Secretary believes that by increasing the number of MS-DRGs and more fully taking into

account patient severity of illness in Medicare payment rates for acute care hospitals,_MS-DRGs

"n"ou.ug" 
hospitals to improve their documentation and coding ofpatient diagnoses.a

I Providers' July 6, 201 8 EJR Request at I

2 '12 FR 47,130,47140 through 47I 89 (Aug.22,2007)
3 of the Department of Health and Human Services.
4 81 Fed. Reg. 56,762,56,780 (A:ue.22,2016)-
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In the FY 2008 IPPS final rule, the secretary indicated that the adoption of the MS-DRGs had

the potential to lead to increases in aggregate payments without a corresponding increase in

actual patient severity ofillness due to the incentives for additional documentation and coding.

In that final rule, the Secretary exercised the authority under section 42 U S'C'

$ 1395ww(dX3)(A)(vi), which authorizes the secretary to maintain budget neutrality by

ã justing the national standardized amount, to eliminate the estimated effect of changes in

"oäing 
o*, classification that do not reflect real changes in case-mix. CMS actuaries estimated

that mãintaining budget neutrality required an adjustment of -4.8 percent to the national

standardized amount. The Secretary provided for phasing in this -4.8 percent adjustment over 3

years. Specifically, the Secretary established prospective documentation and coding adjustments

of -1.2 p"r""nttoi ¡'y ZOOS, -1.'8 percent for FY 2009, and -1.8 percent for FY 2010.5

on september 29,2007, Congress enacted the TMA [Transitional Medical Assistance],

Abstinence Education, and QI [Qualifling Individuals] Programs Extension Act of 2007 (Public

Law 110-90) (.TMA'). Section 7(a) ofthis statute reduced the documentation and coding

adjustment made as a result of the MS-DRG system that the Secretary adopted in the FY 2008

lpÞS finat rule to -0.6 percent for FY 2008 and -0'9 percent for FY 2009.ó

The Secretary implemented a series of adjustments lequired under sections 7(b)(l)(A) and

7(bxlxB) of the TMA, based on a retrospective review of FY 2008 and FY 2009 claims data.

The secretary completed.these adjustments inFY 2013, but indicated in the FY 2013

IppS/LTCH [Long Term Care Hospital] PPS final rule that delaying full implementation of the

adjustment required under section 7(b)(1)(A) of the TMA until FY 2013 resulted in payments in

FY 2010 through FY 2012 betng overstated, and that these overpayments could not be

tecovered.T

Section 631 of the American Tax Payer Relief Act of2012 C'ATRA') amended section

7(b)(lXB) of the TMA to require the Secretary to make a recoupment adjustment or adjustments

totaling $11 billion by Fy 2017. This adjustment represented the amount ofthe increase in

aggregate payments as a result ofnot completing the prospective adjustment authorized under

s""tion z(uxl xe) of the TMA until FY 2013. As discussed above, this delay in implementation

resulted in overstated payment rates in FYs 2010,2OI1, and 2012. l'he resulting ovelpayments

could not have been recovered under the TMA.

The a justment required under section 63 1 of the AT[{A was a one-time reuoupmcnl of a prior

overpayment, not a permanent reduction to payment rates. Therefore, the Secretaly anticipated

that any adjustment made to reduce payment rates in one year would eventually be offset by a

positive adjustment in 201 8, once the necessary amount of overpayment was recovered.

ilo*"u"r, iection 414 of the Medicare Access and CHIP Reauthorization Act ("MACRA") of
2015, public Law 114 10, replaced the single positive adjustment that the Secretary intended to

5 82 Fed. Reg.37,990,38,008 (Aug l'/,201'1).
Id.

7 82 Fed. Reg. at 38,008.
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make in FY 2018 with a 0.5 percentage point positive adjustment for each of FYs 2018 tluough

2023. However, section 1 5005 of the 2i't century cures Act (Pub. L. 114-255), reduced the

adjustment for ÉY ZOl S f¡om 0.5 percentage points to 0.4588 percentage points' 8

The Secretary's actuaries estimated Thaf a -9.3 petcentage point adjustment to the standardized

amount would be necessary if the Secretary was to fully recover the $11 billion recoupment

required by section 631 of the ATRA in FY 2014. It is often the Secretary's practice to phase in

payment rate adjustments over more than one year, in ordel to moderate the effect on payment

iut"s itr uny on" year. Therefore, consistent with the policies that the Secretary adopted in many

similar cases, the Secretary implemented a -0.8 percentage point recoupment adjustment to the

standardized amount in Fy 2014. The Secretary estimated that if adjustments of approximately
-0.8 percentage point were implemented in FYs 2014, 2015,2016, and 2017, using standard

inflation factors, the entire $11 billion would be accounted for by the end of the statutory 4-year

timeline.e

Consistent with the approach discussed in the FY 2014 rulemaking for recouping.the $11 billion
required by section Oãi of ttie ATRA, in the FY 2015 IPPS/LTCH PPS finat ruler0 and the FY

2016 IPPS/LTCH PPS final rule,rr the Secretary implemented additional -0.8 percentage point

recoupment adjustments to the standardized amount in FY 2015 and FY 2016, respectively. The

Secreiary estimated that these adjustments, combined with leaving the prior -0.8 percentage point

adjustments in place, would recover up to $2 billion in FY 2015 and another S3 billion in FY

2016. When combined with the approximately $1 billion adjustment made in FY 2014, the

Secretary estimated that approximately $5 to $6 billion would be left to recover under section

631 of the ATRA by the end of FY 2016.

In the Fy 2017 IppS/LTCH PPS proposed rule,¡2 due to lower than previously estimated

inpatient spending, fhe Secretaty determined tlrat an adjustment of -0.8 percentage point in FY
2017 would not fecoup the $ 1 I billion under section 631 of the ATRA. For the FY 2017

IPPS/LTCH PPS finaf n-rle,r3 the Secretary's actuaries estimated that, to the nearest tenth ofa
percentage point, the FY 2011 docùmentation and coding adjustment factor that would recoup as

õlosely as possible $ I I billion from FY 2014 through FY 2017 without exceeding this amount is

-1.5 percentage points. Based on those updated estimates by the office ofthe Actuary, the

Secrãtary maãe a -1.5 percentage point adjustment for FY 2077 as Ihe final adjustment required

under section 631 of the ATRA.r4

once the recoupment required unde¡ section 63 I of the ATRA was complete, the secretary

anticipated making a single positive adjustment in FY 2018 to offset the reductions required to

recoup the $11 billion under section 631 of the ATRA. However, section 414 of the MACRA
(which was enacted on April 1 6, 201 5) replacèd the single positive adj ustment the Secletary

intended to make in FY 201 8 with a 0.5 percentage point positive adjustment for each of FYs

I ld.
e Id..
l0 79 Fed. Reg.49"326,49,874 (Aug.24,2014).
ìr 80 Fed. Reg.49,326, 49345 (ADg. 17,2015).
r2 8l Fed. Reg.24,946,24966 (Apr.1,2016).
\3 ld.

'a 82 Fed. Reg. al 38,008-9.
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201 8 through 2023. In the FY 2017 rulemaking, the Secretary indicated that he would address

the adjustmènts for FY 2018 and later fiscal years in future rulemaking. As noted previously,

section 15005 of the 2l't Century Cures Act (Pub. L. 114-255)' which was enacted on December

13,2016, amended section 7(b)(1)(B) of the TMA, as amended by section 631 of the ATRA and

section 414 of the MACRA, to reduce the adjustment for FY 2018 from a 0.5 percentage point to

a 0.4588 percentage point. The Secretary believes that the directive under section 15005 ofthe

Public Cures Act is clea¡. Therefo¡e, in the FY 2018 IPPS/LTCH PPS proposed rule for FY

2018, the Secretary proposed to implement the required +0.4588 percentage- point adjustment to

the siandardized u.ãu.tt. This is a permanent adjustment to payment rates'ls

The FY 2018 Federal Register (August 14. 2017)

The Federal Register comments to the FY 201I Final IPPS Rule, included the following:

Several commenters reiterated their disagreement with the - 1.5 percentage

point a justment that CMS made for FY 20 1 7 under section 63 I of the

ATRA, which exceeded the estimated adjustment of approximately -0'8

percentage point described in the FY 2014 IPPS/LTCH PPS rulemaking

Commenters contended that' as a result, hospitals would be left with a

larger permanent cut than Congress intended following the enactment

of MACRA. They asserted that CMS' proposal to apply a 0.4588

percent positive adjustment for FY 2018 misinterprets the relevant
statutory authority, and urged CMS to align with their view of
Congress' intent by restoring an additional +0.7 percentage point

. âdjustment to the standardized amount in FY 2018; that is, the

difference befween the -1.5 percentage point adjustment made in FY
2017 and the initial estimate of -0'8 percentage point discussed in the

FY 2}L4IPPS/LTCH PPS rulemaking. Commenters also urged CMS to

use its discretion unde¡ section 1S86(dX5XD of the Act to increase the FY
201 8 adjustment by 0.7 percentage point. Other commenters requested

that, despite cument law, CMS ensure that adjustments totaling the full 3'9

percentage points withheld under section 63 1 of the ATRA be retumed'

Response: As discussed in the FY 20l7IPPS/LTCH PPS final rule (81 FR

56783 through 6785), CMS completed the $1 1 billion ¡ecoupment

required under section 631 of the ATRA. We continue to disagree that

section 414 of the MACRA was intended to augment or limit our separate

obligation under the ATRA to fully offset $11 billion by FY 2017, as we

discussed in response to cornments in the FY 2017IPPS/LTCFI PPS final

rute (81 FR 56784) Moreover, as we discussed in the FY 2018

IPPS/LTCH PPS proposed rule, we believe the directive regarding the

applicable a justmeni for FY 2018 is clear. While we had antìcipated

máking a positive adjustment in FY 2018 to offset the reductions required

to recoup the $ 1 1 billion under section 63 1 of the ATRA, section 414 of
the MACRA requires that r¡/e not make the single positive adjustment we

t5 td. at 38009.
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intended to make in -þY 2018 but instead make a 0.5 percentage point

positive adjustment for each ofFYs 2018 through 2023. As noted by the

commenters, and discussed in the FY 2017 IPPS/LTCH PPS final rule, by
phasing in a total positive adjustment ofonly 3.0 percentage points,

section 414 of thê MACRA v/ould not fully restore even the 3.2

percentage point adjustment originally estimated by CMS in the FY 2014

IPPS/LTCH PPS fi nal rule (78 FR 505 1 5) Finally' Public Law 11 4-255,
which furthér reduced the positive adjustment required for FY 2018 from
0.5 peloentage point to 0.4588 percentage point, was enâoted on

December 13,2016, after CMS proposed and finalized the -1'5 percentage

point adj ustment as the final adj ustment required under section 63 I of the

ATRA in the FY 2017 rulemaking.

After consideratioi of the public comments we received, we are finalizing
the +0.4588 pe¡centage point adjustment to the sta¡dardized amount for
FY 20i8, as required under section 15005 ofPublic Law 114-255.
(emphasis added)r6

Providers' Request for EJR

.ù/ithin its EJR Request, the Providers contend that the Secretary's refusal to restore the

additional 0.7 percent ATRA reduction in the FFY 2018 IPPS Final Rule violates the

Administrative Procedures Act and that "CMS was neve¡ authorized to impose a permanent

negative adjustment beyond FY 201'/ .'t1 The Providers believe that the Secretary etroneously

concluded that the additional 0.7 percent ATRA reduction was intended to continue under

MACRA and the 27"t Century Cures Act. In reaching this conclusion, the Secretary stated that

he lacked discretion to adopt any other position because "the directive regarding the applicable

adjustment for FY 20i8 is clear."r8 Therefore, the Secretary frnalized the +0.4588 percentage

po"int adjustment to the standardized amount for 2018, as required by section 15005 ofthe 21'1

Century Cures Act.

The Providers argue that, in2015, congress passed MACRA which amended that TMA Act and

replaced the single positive adjustment that CMS was to make in 2018 with a positive 0.57o

adjustment 1'or each year between FY 2018 and FY 2023,1'or a total offsetting positive

adJustnrent of 3.0%o. The Provide¡s asseft that per MACRA, Congress based this 0.5%o phase-in

a justment on the understanding that the singlç positive adjustment was "estimated to be an

inðrease of 3.2 percenf."le Thus, the Providers argue, Congress contemplated a total decrease of
approximately 0.2%o in the positive adjustment offset at time of MACRA (an actual phased-in

pòritiu" adjustment of 3.0%o as compared to the single positive 3.2% adjustment contemplated by

CMS and acknowledged by Congress in MACRA)'

ró 82 Fed. Reg. at 38009.
17 EJR Request at l-2.
r8 82 Fed. Reg. at 38009.
re Section 7(b)( IXB) of the TMA Act.
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Subsequently, on August 22,2016, CMS promulgated its FY 2017 IPPS Final Rule and

determined that it needed to impose the 0.7% Adjustment in2017, thereby imposing a total

negative adjustment of 3.9o/0.

Congress passed the 21't Century Cures Act (Pub. L. 114-255), which futher amended the TMA
Act and replaced the positive 0.5o% adjustment in FY 2018 with a positive adjustment of
0.4588%, though it retained the other positive adjustments through FY 2023. The Providers

point out that Congress did not amend the language of the TMA Act included via MACRA that

estimated CM.S' total negative adjustment as 3.2Yo. TheProviders claim that CMS was directed

to restore 3.0 percentage points of the 3.2 percentage point cut that was implemented between

FY 2014-2017 and that congress did not account for, nor did it direct cMS to retain, Íhe 0.7vo

Adjustment vja the Cures Act.

Decision of the Board

The Board concludes that it lacks the authority to grant the relief sought by the Providers, to
apply a positive adjustment of 0.7 percent to the IPPS standard amount. Consequently, the Board

hereby grants the Providers' EJR Request for the issue and FFY under dispute. Pursuant to 42

U.S.i. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1), the Boa¡d is required to
grant an EJR request if it determines that (i) the Board has jurisdiction to conduct a hearing on
the specific matter at issue; and (ii) the Board lacks the authority to decide a specific legal

question relevant to the specific matter at issue because the legal question is a challenge either to

the constitutionality of a provision of a statute o¡ to the substantive or procedural validity of a
regulation or CMS Ruling. In these cases, the Providers timely filed appeals of the August 14,

2017 Federal Register notice2o and the amount in conhoversy exceeds the $50,000 threshold for
jurisdiction over each group.2' The estimated amount in controversy is subj ect to recalculation by

the Medicare contractor for the actual final amount in each case.

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding the 0.7 percent

reduction to the IPPS standardized amount, there are no findings of
fact for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

20 In accordance with the Administrator's decision ìn District of Columb¡a Hospital Association Wqge lndex Group

Appeal, (HCF A Adm. Dec. January I 5, 1993) Medicare & Medicaíd Guide (ccH) f 4l ,025, a notice published in

the Federal Register is a final detellnination.
2t See 42 C.F.R. $ 405.I837.
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4) it is without the authority to decide the legal question of whether the 0.7

percent reduction to the IPPS standardized amount, is valid.

Accordingly, the Board finds that the question of the validity of the 0.7 percent reduction to the
IPPS ¡ate properly falls within the provisions of42 U.S.C. $ 1395oo(f)(l) and hereby grants the
providers' request for EJR for the issue and the subject year. The providers have 60 days from
the receipt of this decision to institute the approþriate action forjudicial review. Since this is the
only issue under dispute, the Board he¡eby closes the cases.

Boa¡d Members Participatins: FOR THE BOARD:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

/

Enclosures: 42 U.S.C. $ 1 395oo(Ð
Schedules of Providers, List of Cases

cc: Laurie Polson, Palmetto GBA c/o NGS (Certified Mail w/ Schedules of Providers)
Pam VanArsdale, NGS (Certified Mail w/ Schedules of Providers)
Judith E. Cummings, CGS Administrators (Certified Mail w/ Schedules of Providers)
Danene Hadley, NGS (Certifìed Mail w/ Schedules of Providers)
Byron Lamprecht, WPS Government Health Administrators (Certified Mail w/ Schedules of

Providers)
Mounir Kamal, Novitas Solutions (Certified Mail w/ Schedules of Providers)
John Bloom, Noridian Healthcare Solutions (Certified Mail w/ Schedules of Providers)
Cecile Huggins, Palmetto GBA (Certifìed Mail il Schedules of Providers)
tsruce Snyder, Novitas Solutions (Certifìed Mail w/ Schedules of Providers)
Geoff Pike, First Coast Service Options, Inc. (Certified Mail il Schedules ofProviders)
Wilson Leong, FSS (w/Schedules of Providers)



EXHIBIT DJR-1

LIST OF PROVIDERS AND CASES

PRRB
Case
Number

Case Name

18-0549GC Bayhealth Medical Center FFY 2018 ATRA/MACRA 7% D&C Adjustment

CIRP Group
18-0571GC Avera Health FFY 2018 ATRA MACRAJ%D&,C CIRP

t8-0s72GC ÁÍegheny Health Network FFY 2018 ATRA MACRA .7yo D&C Adjustment

CIRP Group
18-0573GC Cone FFY 2018 ATRA MACRA .T% D&C CIRP

18-060sGC Huntsville Health SYstem FFY 2018 ATRA/MACRA .7 Y" D &C Adjustment

CIRP Group
18-0606GC Franciscan Alliance FFY 201 8 ATRA/MACRA .1%oD&C Adjustment CIRP

18-0607GC Covenant Health FFY 2018 A 7Yo DYIC Adjustment CIRP

18-0608GC Orlando FFY 2018 ATRA/MACRA .7YOD&C CIRP

18-060gGC Regíonal Medical Center FFY 2018 ATRA/MACRA .7% D&C Adjustment

18-0628GC Unity Point Health FFY 2018 ATRA/MACRA .7% D&.C Adjustment CIRP

18-0631GC Aspirus FFY 2OI8 ATRA/MACRA.7%D&C Adiustment CIRP Group

18-0636GC Upper Allegheny Healrh System FFY 201 I ATRA MACRA .7% D&C
Adiustrnent CIRP GrouP

18-0637GC Aurora Health Care FFY 201 8 ATRAMACRA .1%D&C Adjusbnent CIRP

18-0649GC FFY 2018 ATRA/MACRA '1%D&C CIRP

Hartford FFY 2018 ATRA/MACRA .7%DeC Adjustment CIRPt8-0652GC

18-06s4GC SANfOrd HEAlth FFY 2018 ATRA/MACRA D&,C

18-0657GC Advocate Health FFY 201 8 ATRA/MACRA .7% D&'C CIRP

t8-0707GC Health FFY 2018 ATRA/MACRA .7o/oD&'C Adjustment CIRP

18-0708GC Infirmary Health System FFY 2018 ATRA/MACRA '7%DeC Adjustment

CIRP
18-0709GC Temple University Health System FFY 201 8 ATRA/MACRA .1%D&C

CIRP

18-071OGC Sinai tlealth SYstem FFY 2018 ATRA MACRA.IYID&C CIRP



l8-0717GC Community Health Network FFY 201 8 ATRA/MACRA .l% D&.C Adjustment

CIRP Group
18-0720GC Rochester Regional Health FFY 2018 ATRA/MACRA .7 % D &.C Adjustment

CIRP Group
1 8-0721 GC Asante Health System FFY 2018 ATRA/MACRA .]%D&C ustment CIRP

18-0722GC ProHealth Care FFY 2018 ATRI,/MACRA D&.C CIRP

18-0725GC Medical Center Health Network FFY 2018 ATRA/MACRA.7%
D&C CIRP

18-0127GC Indiana University Health System FFY 201 8 7%D&LC
CIRP

18-0728GC St. Elizabeth Healthcare FFY 201 8 ATRA/MACRA .1%D&C Adjustment

CIRP
18-0729GC OSF Healthcare System FFY 2018 ATRA/MACRA -7% D&C Adjustment

CIRP
18-0732GC I-CMC Health FFY 2018 ATRA/MACRA.7%D&C ustrnent CIRP

18-0734GC
'West Tennessee Healthcare System FFY 2018 ATRA/MACRA .1%D&C

CIRP

18-0738GC Methodist Health System FFY 2018 ATRA/M ACRA .7 % D &C Adjustment

CIRP Group
18-0739GC Valley Health Network FFY 201 8 ATRA/MACRA '7% D&C

CIRP

18-0740GC Premier Partners FFY 2018 ATRA/MACRA .7%D&C Adjustment

CIRP
18-0741GC Mclaren Health Care FFY 2018 ATRA/MACRA .l% D&C Adjustrnent CIRP

18-0742GC Health FFY 2018 ATRA/MACRA '7%D&'C Adjustment CIRP

18-0743GC Health FFY 2018 ATRAMACRA 7%D&C CIRP

18-0'144GC Clinic FFY 20 8 ATRAMACRA 7% D&C CIRP

18-0745GC Thomas System FFY 2018 ATRA MACRA .1% D&C Adjustment CIRP

18-0746GC PeaceHealth FFY 2018 ATRA/MACRA D&C CIRP

18-0751GC INTEGRIS Health FFY 2018 ATRA/MACRA.7% D&C Adjustment

18-0752GC Deaconess Health System FFY 201 8 A 7%D&C Adjustment

CIRP
18,0753GC University of Rochester MC FFY 2018 ATRA/MACRA .7%D&C

CIRP
WakeMed Health Hospitals FFY 2018 ATR-A/MACRA .7%D&.C

CIRP
18-0154GC

18-0756GC Health Services FFY 2018 ATRA/MACRA .7%D&C Adjustment

CIRP
18-0758GC Atlantic Flealth SYstem FFY 201 8 A 7%D&C Adjustment CIRP



l8-0760GC Roper St. Francis l-Iealthcare System FFY 2018 ATRA/MACRA .]%D&,C
Adiustment CIRP GrouP

t8-0762GC Tanner Health FFY 2018 ATRA/MACRA ]Y.D&.C CIRP

18-0763GC No¡thwestern Memorial HealthCare FFY 2018 ATRA/MACRA .1%DeC
Adiustment CIRP GrouP

r 8-0765GC Sisters of Charity Leavenworth Health System FFY 201 8 ATRA/MACRA.7%
D&C Adiustment CIRP GrouP

18-0761GC Greenville Hospital System FFY 2018 ATRA/MACRA.lyoD&'C Adjustment

CIRP
l8-0769GC Rush Health System FFY 2018 ATRA MACRA 7% D&.C Adjustment CIRP

Grouo
18-0770GC Health System FFY 2018 ATRA/MACRA .1%D&,C Adjustment

CIRP
18-0772GC Baptist Health - AR FFY 2018 ATRA/MACRA .7% D&C Adjustment CIRP

Group
18-0785GC Ascension Health FFY 2018 ATRA/MACRA .1%D&C Adjustment CIRP

18-0786G Hall Render FFY 2018 A 7%D&C Adjustment Group III
18-0788GC Ballad FFY 2018 ATRA/MACRA .1%D&,C ustment CIRP

18-0790GC Kettering Health Network FFY 2018 ATRA/MACRA .1 % D &.C Adjustment

CIRP
18-0792GC Steward Health Care System FFY 2018 A 7%D&.C Adjustment

CIRP
18-0799GC Penn Medicine FFY 2018 ATRA/MACRA 7% D&C ustment CIRP

18-0801GC UPMC FFY 2018 ATRA/MACRA 7% D&C ustment CIRP

18-0802GC Ford Health FFY 2018 ATRA/MACRA .TYOD&,C

18-0803GC Community System FFY 2018 7%D&C
CIRP

r 8-0804GC Inspira Health Network FFY 201 8 ATRAMACRA .1%D&C AdjustmentCIRP

18-0805GC Health FFY 2018 ATRA/MACRA .7%D&.C CIRP

Hall Render FFY 2018 A '1% I1 8-081 8G
18-0819G Hall Render FFY 2018 A 1%D&.C il
18-0820GC Carolinas Healthcare SYstem FFY 2018 ATRA/MACRAJ% D&C Adjustment

CIRP
18-0821GC Spectr.um Health FFY 201 8 ATRA/MACRA '7% D&C CIRP

18-0822GC Parkview Flealth FFY 2018 ATRA/MACRA .7% D&C Adjustment CIRP

18-0823GC Edward-Elmhurst FFY 2018 ATRA/MACRA .7%D&C
CIRP

18-0824GC Beaumont Health FFY 2018 ATRA/MACRA .7%D&.C Adjustment CIRP

18-0826GC Beacon Health FFY 201 8 ATRA/MACRA .7% D&C CIRP

18-0828GC Vidant FFY 2018 ATRA MACRA .T%D&,C CIRP



l8-0832GC Baptist Health (KY) FFY 2018 ATRA/MACRA 7%D&C Adjustment CIRP

Grouo
18-0908GC Northwell Health FFY 201 8 ATRA/MACRA .7%D&C Adjustment CIRP



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, l4D 21207
470-746-2677

JUL ¿ + zots

Hall, Render, Killian, Fleath &. Lyman
Maureen O'B¡ien Griffin
500 North Meridian Street
Suire 400
Indianapolis, tN 46204

RE: Jurisdictional Determination Hall Render DSH SSI Post 1.498R Data Match Groups

13-0184GC
13-0185GC
13-1170G
13-1446G
i3-1803G
13-1942GC
13-1967GC
13-199OGC
13-204sGC
13-2055GC
13-2154GC
13-2188GC
13-2203GC
t3-2285G
13-2525GC
13-2588GC
13-2626GC
13-3077GC
13-3133GC
t3-3404GC
14-0648G
14-1037G
14-3288G
t5-1671G
1s-1866G
15-2538G
15-2641G
15-27rtG
15-3403G
16-1s20G
13-l487GC
13-3656GC

Lifepoint 2007 DSH SSI Data Match CIRP Group
LifePoint 2008 DSH SSI Data Match CIRP Group
Hall Render 2007 Post 1498R DSH SSI Data Match Optional Group
Hall Render 2008 Post 1498R DSFI SSI Data Match Optional Group
Hall Render 2006 DSH SSI Post 1498-R Data Match Group
Advocate Health Care 2006 DSH - SSI Post 1498-R Data Match CIRP Group
Mcl,aren Health Care 2007 -2008 DSH SSI Post 1498R Data Match CIRP Group
Advocate Health Care 2007 DSH - SSI Post 1498-R Data Match CIRP Group
Franciscan Alliance 2007 DSH - SSI Post 1498R Data Match CIRP Group
Franciscan Alliance 2008 DSH - SSI Post 1498R Data Match CIRP Group
Lifepoint 2010 DSH SSI Data Match CIRP Group
Franciscan Alliance 2006 DSH - SSI Post 1498R Data Match CIRP Group
Community Health Network 2006 DSH Post 1498R SSI Data Match CIRP Group
Hall Render 2009 DSH SSI Post 1498-R Data Match Group
Community Health Network 2009 DSH Post 1498R Data Match CIRP Crroup

Capella Healthcare 2008 SSI Post 1498R Data Match CIRP Group
Community Healthcare System 2008 DSH Post 1498R Data Match CIRP Group
Cook County Chicago 2007 SSI Post 1498R f)ata Match CIRP Group
Valley Health 2006 DSH SSI Post 1498R Data Match CIRP Group
Community Healthcare System 2009 DSH Post 1498R Data Match CIRP Group
Hall Render 2010 Post 1498R DSH Data Match Group
Hall Rende¡ 2011 Post 1498R DSH Data Match Group
Hall Render 2012 DSH SSI Data Match Group
Haii Render 2011 Post 1498R DSH Data Match Group II
Hall Render 2013 DSH SSI Data Match Group
Hall Render 2010 Post 1498R DSH Data Match Group II
Hall Render 2012 Post 1498R DSH Data Match Group II
Hall Render 2008 Post 1498R DSH SSI Data Match Optional Group II
Hall Render 2009 Post 1498R DSH SSI Data Match Optional Group II
Hall Render 201 I Post 1498R DSFI Data Match Group III
Truma¡ 2007 SSI Days CIRP Group

Truman 2008 SSI Days CIRP Group
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13-3843GC Truman Medical Center 2010 SSI Days CIRP Group

Dear Ms. Griffin,

The Provider Reimbursement Review Board (the Board) has reviewed jurisdiction in the above-
referenced appeals. The Board's jurisdictional decision is set forth below.

Backqround

All of the Hall Render DSI{ SSI Post 1498R Data Match groups under appeal filed a Joint
Scheduling Order with the Board on May 30, 2017.The Providers filed a combined Final
Position Paper on March 30, 2018. A live hearing was scheduled for July 18 and 19,2018. The
issue statement is stated as follows:

The days at issue in these group appeals are the days of care the Providers
provided to patients who were entitled to Medicare Part A and Supplemental
Security Income ("SSI") benefits in the month they received services. The issue
presented in these appeals is whether the Providers' Medicare Dispropofionate
Share Hospital C'DSH') reimbursement calculations were understated due to the
Centers for Medicare and Medicaid Services' (.'CMS') and the MAC's failure to
include all patients who were entitled to Medicare and SSI benefits ("SSI Patient
days") in the numerator ofthe Medicare fraction of the DSH percentage, as

required by 42 U.S.C. $ 1 3 95ww(d)(5)(F)(vi), because CMS failed to identifu all
appropriate SSI Patient days in matching Medicare programs records with SSI
program records maintained by the Social Security Administration.

The following group appeals were adjudicated in PRRB Decision 2017-D11- Hall Render
Optional and CIRP DSIISSI Eligible Group Appeals - Medicare F¡action:

o 13-0172GC - Lifepoint 2007 Medicare Fraction Dual Eligible Days CIRP Group
o l3-0174GC - Lifepoint 2008 Medicare Fraction Dual Eligible Days CIRP Group
. 13-0885G - Hall Render 2007 DSH Medicare Fraction Dual Eligible Days Group
¡ 13-1764G - Hall Render 2008 DSH Medicare Fraction Dual Eligible Days Group
o l3-7872G - Hall Render 2006 DSH SSI Ratio Dual Eligible Days Group
. 13-l862GC - Advocate Health Care 2006 DSH SSI Dual Eligible Days CIRP Group
¡ 13-208lGC - Mclaren Health Care 2007 DSH SSI Fraction Dual Eligible Days CIRP

Group
. 13-207 6GC - Advocate Health Care 2007 DSII SSi Fraction Dual Eligible Days CIRP

Group
o 13-2049GC - Franciscan Alliance 2007 DSH Medicare Fraction Dual Eligible Days

CIRP Croup
. 73-2066GC - Franciscan Alliance 2008 DSH Medicare Fraction Dual Eligible Days

CIRP Group
. 13-2790GC - Franciscan Alliance 2006 2006 DSFI SSI Fraction Dual Eligible Days
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CIRP Group
. 13-2223GC - Community Health Network 2006 DSH SSI Fraction 2006 Dual Eligible

. ïä;Ji-Tl,iL'o* rooe DSH Medicare F¡action Duat Eligible Davs Group

o 13-2488GC - Community Health Net\¡/ork 2009 Medicare Fraction Dual Eligible Days

CIRP Group
o I3-2514GC - Capella Healrhc are 2008 DSH Medicare Ratio Dual Eligible Days clRP

Group
o l3-2627GC - Community Healthca¡e system 2008 DSH SSI Fraction Dual Eligible

Days CIRP GrouP
¡ 13-3082GC - Cook County Chicago 2007 Medicare Fraction Dual Eligible Days CIRP

Group
. 13-3737GC - Valley Health 2006 DSH Medicare Fraction Dual Eligible Days

o 73-3402GC - Community Flealthcare System 2009 DSH Medicare Fraction Dual

Eligible Days CIRP CrouP

The issue in those group appeals was stated as follows:l

Whether the Medicare Disproportionate Share Hospital ('DSH') reimbursement

calculations for the Providers ("Hospitals") were understated due to the failure of
the Centers for Medicare and Medicaid Services C'CMS) and the relevant

Medicare Administrative Conftactors ("Medicare Contractors') to i¡clude all
supplementary security income ("SSI") eligible patient days in the numerator of
the Medicare fraction of the Medicare DSH percentage as requiredby 42 U'S.C. $

l3esww(d)(s)(F)(vi).

The following group appeals were granted Expedited Judicial Review (EJR) on June

1,2018:

o 13-2l60GC - LifePoint 2010 DSH Medicare Fraction Dual Eligible Days Group
¡ 14-0650G - Hall Render 2010 DSH Medicare Fraction Dual Eligible Days Group

. l4-7022G - Hall Render 2011 DSH SSI Fraction Dual Eligible Days Group
o 14-3286G - Hall Render 2012 DSH SSI Ratio Dual Eligible Days Group
. 75-16;í72G - Hall Render 2011 DSH SSI Fraction Dual Eligible Days Group II
. 15-1876G - Hall Rende¡ 2013 DSH SSI Fraction Dual Eligible Days Group

o 15-1869G - Hall Render 2010 DSH SSI Fraction Dual Eligible Days Group II
c 15-2644G - HalÌ Render 2012 DSH SSI Fraction Dual Eligible Days Group II
o l5-1024G - Hall Render 2008 DSH Medicare Fraction Dual Eligible Days Group I1

o 15-2256G - Hall Render 2009 SSI Fraction Dual Eligible Days Group II
o 16-1522G - Hall Render 201 1 DSH Medicare Fraction Dual Eligible Group III

I The issue in PRRB Decision 2017-Dl2 - Hall Render Individual, Optional and CIRP DSFI Dual/SSI Eligible

Group Appeals - Medicare Fraction was identical.
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The issue in those group appeals was stated as follows:

Whether the Provider's Medicare DSH [disproportionate share hospital]
reimbursement calculations were understated due to the Cente¡s for Medicare [&]
Medicaid Services ("CMS" or "Agency") and the Medicare Administ¡ative
Contracto¡s' (MACs') failure to include all patient days for patients who were
enrolled in and eligible for in the SSI [Supplement Security Income] program but
did not received an SSI cash payment fo¡ the month in which they received
services from the Provide¡s ("SSI Eligible Days"), in the numerator ofthe
Medicare Fraction of the DSH percentage, as required by 42 U.S.C. $
1 39sww(d)(s)(F)(vi).'z

Analysis

The Board finds that the issue as described in the Hall Render DSH SSI Post 1498R Data Match
Group Appeals is virtually the same as the issue in the SSI Fraction Dual Eligible Days Group
Appeals that were adjudicated in PRRB Decisions 2017-D11 and 2017 -Dl2 or granted EJR on

June 1, 201 8.

The Boa¡d finds that the arguments in the Hall Render DSH SSI Post 1498R Data Match Group

Appeals a¡e similar to the arguments in the Hall Render SSI Fraction Dual Eligible Days Group

Appeals adjudicated in PPRB Decisions 2017-D11 and 2017-D12, and those granted EJR on

June 1, 2018. The Groups argue that CMS has not given it access to the Social Security
Administration's (SSA) data necessary to ensu¡e that all SSI entitled days were included in the

numerator of the DSH calculation. They argue that several SSI Program Status Codes were
omitted from the CMS published SSI percentages and that they should be able to use their own
duai eligible days data as the best available data to ensure that the SSI percentages are accurately

calculated. Additionally they argue that SSI benefits are a form offinanciai insurance and the

term entitled to SSI must be interpreted the same as entitled to Medicare Part A benefits. Finally,
they argue that beneficiaries with an E01 code receive Medicare Part D Extra Help subsidy
payments and are SSI entitled, even if SSI stipend is lost, but the Extra Help subsidy continues.

The Providers point out that CMS doesn't use this code in its matching process.

The Board performed a comparison of the Schedules of Providers for the Hall Render DSH SSI
Post 1498R Data Match Group Appeals and the Hall Render SSI Fraction Dual Eligible Days
Group Appeals. With the exception of the following, the parlicipants in the SSI Data Match
groups also were also included in the SSI Fraction Dual Eligible Days Groups previously
adjudicated:

PRRB Case No. 13- I 170G - Hall Render 2007 Post 1498R DSH SSI Data Match
Optional Group - Caldwetl Memorial Hospital PN 34-0041 FYE 9130107 and
Community Howard Regional Health PN 15-0007 FW 12131101 included therein but not
in the corresponding dual elìgible days case - 13-0885G - Hall Render 2007 DSH
Medicare F¡action Dual Eligible Days Group.

2 Providers' EJR Request at 2.
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PRRB Case No. 13-1446G - Hall Render 2008 Post 1498R DSH SSI Data Match
Optional Group - Caldwell Memorial Flospital PN 34-0041 FYE 9/30/08 included therein
but not in the corresponding dual eiigible days case - 13-1764G - Hall Render 2008 DSH
Medicare Fraction Dual Eligible Days Group; University of Virginia Medical Center PN
49-0009 FYE 6/30/08 was included in PRRB Decision 2017-D12.

PRRB Case No. 14-0648G - Flall Render 2010 Post 1498R DSH SSI Data Match Group

- Nicholas H. Noyes Memorial Hospital PN 33-0238 FYE 12/31/10 and Weirton Medical
Center PN 5l-0023 FYE 6/30/10 included therein but not in the corresponding dual
eligible days case - 14-0650G - Hall Render 2010 DSH Medicare Fraction Dual Eligible
Days Group; Nicholas H. Noyes Memorial Hospital was included in PRRB Case No. 15-
1869G - Hall Rentler 2010 DSII SSI Fraction Dual Eligible Days Optional Group IL

PRRB Case No. I5-1671G -Hall Render 201 1 Post 1498R SSI Data Match Optional
Group II - Thomas Memorial Hospital PN 51-0029 FYE 9130/11 included therein but not
in the corresponding dual eligible days case - 15-1672G - Hall Render 2011 DSH SSI
Fraction Dual Eligible Days Optional Group II.

PRRB Case No. 15-2538G - Hall Render 20i0 DSH Post 1498R SSI Data Match
Optonal Group II - Thomas Memorial Hospital PN 51-0029 FYE9/30/10 included
therein but not in the conesponding dual eligible days case - 15-1869G - Hall Render
DSH SSI Fraction Dual Eligible Days Optional Group II.

o PRRB Case No. 15-2647G - LIall Render 2012 DSH Post 1498R SSI Data Match
Optional Group II - Thomas Memorial l-lospital PN 51-0029 FYEgßA/D included

a PRRB Case No. 13-1803G - Hall Render 2006 DSH SSI Post 1498-R Data Match Group
- caldwell Memorial Hospital PN 34-0041 FYE 9/30/06 and WakeMed Health &
Hospitals PN 34-0173 FyE 9/30/06 included therein but not in the corresponding dual
eligible days case - 13-1872G - Hall Render 2006 DSH SSI Ratio Dual Eligible Days
Group.

. PRRB Case No. 13-1967 GC - Mclaren Health Carc 2007 -2008 DSH SSI Post 1498R
Data Match CIRP Group - Mclaren-Macomb PN 23-0227 FYE 9/30/08 included therein
but corresponding PRRB Case No. 13-2081GC - Mclaren Health Care 2007 DSH SSI
Fraction Dual Eligible Days CIRP Group was not expanded to include FYE 9/30108 for
this Provider.

PRRB Case No. 13-2285G - Hall Render 2009 DSH SSI Post 1498-R Data Match Group

- St. Mary's lùedical Center of Evansville PN 15-0100 FYE 6/30/09, Jamaica Hospital
Medical Center PN 33-0014 FyE 12/31/09, Caldwell Memorial Hospital PN 34-0041
FW 9/30/09, and Weirton Medical Center PN 51-0023 FYE 6/30/09 included therein but
not in the corresponding dual eligible days case - I3-2298G - Hall Render 2009 DSH
Medicare Fraction Dual Eligible Days Group; University of Vfuginia Hospital PN 49-
0009 FYE 6/30109 was included in PRRB Decision 2017-D12.

a
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therein but not in the conesponding dual e.ligible days case - 15-2644G - Flall Render

2012 DSH SSI Fraction Dual Eligible Days Optional Group II.

Bonrd's Decision

pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $ $ 405.1 835 - 405.1840 (2008), a provider has

a right to a hearing before the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the intermediary, the amount in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

ofthe date ofreceipt of the final determi¡ation.

The Boafd notes that Board Rule 4.5 states that a Provider may not appeal an issue from a final
determination in more than one appeal. As such, the Board dismisses PRRB case Nos. 13-

0184cC, 13-0185GC, l3-1942GC,13-1990GC, l3-2045GC, 13-205sGC, 13-2154GC,13-

2188cC, 13-2203GC,13-2424GC,13-2588GC, l3-2626GC,r3-3077GC,13-3133GC, 13-

3404GC, 14-1037G, l3-3288G,15-1866G, 15-2717G, 15-3403G, and 16- 1520G in their entiretv

and removes them from the Board's docket, as all of the Providers included in the groups were

also included in the SSI Fraction Dual Eligible Days group appeals wherein the Dual

Eligible/SSI data issue was previously adjudicated.

using the same rationale, the Board add¡esses the nine remaining DSH ssl Post 1498R Data

Match groups as follows:

¡ Dismisses all of the Providers in PRRB Case No. 13-1170G with the exception of
Caldwell Memorial Hospital PN 34-0041 FYE 9/30107 and Community Howard

Regional Health PN 15-0007 FYE 12/31/07 .

. Dismisses all of the Providers in PRRB Case No. 13-1446G after moving Caldwell

Memorial Hospital PN 34-0041 FYE 9/30/08 to PRRB CaseNo 13-1170G, and removes

the case from the Board's docket'
. Dismisses all of the Providers in PRRB Case No. 13- 1803G with the exception of

Caldwell Memorial Hospital PN 34-0041 FyE 9130/06 and WakeMed Health &
Hospitals PN 34-0173 FYE 9130106. The Board consolidates CN 13-1803G into PI{Rts

Case No. 13-1i70G. The Board renames Case No. 13-1170G as Hall Rentler 2006-2008

Post 1498R DSH SSI Data Match Optional Group.

. Dismisses all of the Providers in PRRB Case No. 13-I967GC after moving Mclaren-
Macomb PN 23-0227 FYE 9/30/08 back to an individual appeal, and removes the case

fiom the Board's docket.
o Dismisses all of the Providers in PRRB Case No. 13-2285G with the exception of St.

Mary's Medical Center of Evansville PN 15-0100 FYE 6/30/09, Jamaica Hospital

Medical Center PN 33-0014FYB 12131/09, Caldwell Memorial Hospital PN 34-0041

FYE9/30109, and Weifion Medical Center PN 51-0023 FYE 6/30109

. Dismisses all of the Providers in PRRB Case No. 14-0648G after moving Weirton

Medical CenterPN 5l-0023 FYE 6/30/10 to PRRB CaseNo. 13-2285G, and removes the

case from the Board's docket.
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. Dismisses all of the Providers in PRRB Case No. 15-1671G after moving Thomas
Memorial Hospital PN 5l-0029 FYE9/30111 to PRRB Case No. 13-2285G, and removes
the case from the Board's docket.

. Dismisses all of the Provide¡s in PRRB Case No. 15-2538G after moving Thomas
Memorial Hospital PN 51-0029 FYE 9/30/10 to PRRB CaseNo. 13-2285G, and removes

the case from the Board's docket.
¡ Dismisses all of the Providers in PRRB Case No. 15-2641G a.fter moving Thomas

Memorial Flospital PN 51-0029 FYE 9/30/12 to PRRB Case No. 13-2285G, and removes

the case from the Board's docket. The Board renames Case No. 13-2285G as Hall Render

2009-2012 Post 1498R DSH SSI Data Match Group.

The hearing for Case Nos. 13-1967 , 13-1 170G, 13-2285G, l3-1487GC,13-3656GC, a¡d 13-

3843GC will be rescheduled. Revised Notices of Hearing will be issued under separate cover.
2018.

Review of this determination is available under the provisions of42 U.S.C. $ 1395oo(f) and 42
C.F.R. $$ 405.1875 and405.1877-

Board Members Paticipating: FORTHEBOARD

Charlotte F. Benson, CPA
Gregory H.Ziegler, CPA, CPC-A
Robert A Evarts, Esq. 

'

Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1877

&:
ee-. Federal-Speeialized Seruiees

'Wilson C. Leong, Esq., CPA
PRRR Appeals
1701 S. Racine Avenue
Chicago, IL 60608-4058

cc: Mouni¡ Kamal, Novitas Solutions, Inc. (Certif,ted Mail)
Cecile Huggins, Palmetto GBA (Certified Mail)
Bryon Lamprecht, WPS Government Flealth Administrators (Certified Mail)
Danene Hartley, National Govemment Services (Certified Mail)
Laurie Polson, Palmetto GBA c/o National Government Services (Certified Mail)
Wìlson Leong, FSS
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':k Prov¡der Reimbursement Review Board
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CERTIFIED MAIL JUt 2 5 2û18

James S. Battafarano
The Cleveland Clinic Health System
6801 Brecksville Road
Suite 20-RK45
Independence, OH 44131

RE: Providers: Cleveland clinic 2013 uncompensated care calculation GIRP Group and

Cf eveland Clinic 2014 Uncompensated Care Calculation CIRP Group
Provider Nos.: 36-0180 and 36-0077
FYEs: December 31,2013 and December 31,2014
Case Nos: l6-1228GC and 17 -l843GC

Dear Mr. Battafarano,

The Provider Reimbursement Review Board (PRRB or Board) has reviewed the documents in the

above-referenced group appeals. The Boa¡d finds that it does not have jurisdiction over the

uncompensated care disproportionate share hospital (DSH) payment issue because jurisdiction is

precluded by 42 U.S.C. $ 1395ww(r)(3) and 42 C.F.R. S a12.1'06(Ð(2).

Backs,round

On March 14,2016,and July 13,2017,the Providers inthe above-referenced group appeals filed group

appeal requests with the Board from their September 16,2015 and January 18, 2017 Notice ofProgram
. Reimbursements Q',lPRs). The Providers challenge the uncompensated care calculations used to

determine their DSFI payments.

The Providers contcnd the current Medicare Cost Report instructions related to Worksheet S- l0 are

ambiguous and could result in uncompensated care costs that are different from what is included in their

cost reports. The Providers maintain tJrere are potential errors associated with the published

uncompensatgd care amounts reported on line 35 of Worksheet E Part A; however, CMS has not

provided enough detail to be able to succinctly identify the error rate. The Providers assert they have

included a protested amount as it relates to uncompensated care in order to preserve their future appeal

rights pertaining to the cost of uncompensated care on Worksheet S-10.

The Providers maintain given the foregoing enors, the Medicare Cont¡actor's uncompénsated care

calculations were inconsistent with the Congressional intent to reimburse hospitals for treatment ofall
indigent patients when determining DSH prog¡am eligibility and reimbu¡sement. The Providers assert

they are unable to determine whether their Medicare DSH payments are correct because they do not
. have access to all ofthe underlying information concerning the calculating of their payments. The

Providels contend their appeal is not limited to challenging audit adjustments, the uncompensated care

calculation issue is a challenge to the Secretary's trnderlying policy.l

I f'roviders' Group Appeal Requests Tab 2 at I
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Board's Decisiol.t

The Board finds that it does not have jurisdiction over the uncompensated care DSH payment issue

because jurisdiction is precluded by 42 U.S.C. $ 1 395wwGX3) and 42 C.F.R. $ a12.106(g)(2) Based on

these próvisions, judicial and administrative review is precluded unde¡ 42 U.S.C. $ $ l3 95ff (individual

appeals) and l395oo (Board appeals) for:

(A) Any estimate of the Secretary for purposes of determining the factors described in

parugraph (2).2

(B) Any period selected by the Secretary for such purposes.

Further, the D.C. Circuit Court in Tampa General3 upheld the D.C. Dishict Court's decisiona that there

is no judicial or administrative review of uncompensated care DSH payments. In Tampa General, the

P¡ovider challenged the calculation ofthe amount it would receive for uncompensated care for FFY
2014. The Provider claimed that the Secretary used inappropriate data when she selected the hospital

cost data updated in March 2013, instead ofdata updated in April 2013, when calculating its

uncompensated care payments. The Provider argued that it was not challenging the estimate of its

un"o^p".tsut"d care, but rather the underlying data on which the Secretary relied, judicial review of
which is not barred.

The District Court found that there was specific language in the statute that precluded administrative or
judicial review of Tampa Generèl's claims because in challenging the use of t}re March 2013 update

data, the hospital was seeking review ofan "estimate" used by the Secreta¡y to determine the factors

used to calculate additional payments. The D.C. Circuit Court went on to hold that, "the bar on judicial

review ofthe Secretary's estimates precludes review of the underlying data as well."5 The Court also

rejected Tampa General's a.rgument that it could challenge the underlying data, finding that there cannot

bejudicial review ofthe underlying data because they are "indispensable" and "integral" to, and

"inextricably intertwined" with, the Secretary's estimate ofuncompensated care.6

The Court also found Tampa General 's argument that the statute creates no bar to a court reviewing the

Secretaîy's ultimate decision as to the amount of a hospital's final DSH payment, but only the

intermediate determination as to the estimate ofa hospital's share of uncompensated care unpersuasive

The Court noted that this is a distinction without a difference. The Court stated the critical factor is not

whether the statute baned from review the agency's ultimate determination or merely an intermediate

step in reaching that decision. Rather, the Court found the dispositive issue is whether the challenged

data are inextricably inteftwined with an action that all agree is shielded from review, regardless of

2 paragraph (2) is a reference to the three fàctors that make up the uncompensated care payment: (l) 75 percent ofestimated

DSH fayments that would be paid in absence of$ l395ww(r); (2) I minus the percentage ofindividuals under age 65 who

are uninsured in 2013 for the FY 2014 calculation; and (3) the hospifal specific value that expresses the propoÍion ofthe
estimated uncompensated care amount for each subsection (d) hospital with potential to receive DSH payments, to the

amount of uncompensated care for all subsection (d) hospitals that receíve payment under 42 U.S.C. $ l395ww(r)(2)(C). 78

Fed. Reg. 50496,50627,50631 and 50634 (August 19,2013).
j Fla. Hiatth Sciences Ctr., lnc.dbøTampaGen.Hosp.v.Sec'yofHealth&HumanSens.,830F.3d515,517-18(DC Cir.

)2016).
4 89 F. Supp.3d l2l (D.D.C.2015)
i 810 F.3d 515,517.
6 Id. at 519.
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where that action lies in the agency's decision tree. The Court noted because the data is inextricably

intertwined \¡/ith the Secretary's estimate ofuncompensated care, Tampa General cannot challenge the

Secretary's choice ofdata in cout1.7

The Board finds that the same findings are applicable to the Providers' challenge to their 2013 and2014

uncompensated care payments. As in Tampa General,the Providers here are challenging the calculation

of the;ount they re;e;ved for uncompensated care for FYs 2013 and 2014.In challenging the

Medicare Contracìor's calculation oftheil uncompensated care final payment amounts, the Providers are

seeking review ofan "estimate" used by the Secretary to determine the factors used to calculate their'

final pãyment amounts. In essence, the Providers are challenging the underlying data relied on by the

Secretaiy to obtain those final payment amounts. However, as the D.C. Circuit Court in Tampa General

held, the bar onjudicial review of the Secretary's estimates precludes review of the underlying data as

well.

The Board finds that it does not have jurisdiction over the uncompensated care DSH issue in the above

referenced group appeals because judicial and administrative review ofthe calculation is baned by

statute and ieguiation. As the uncompensated care DSH issue is the only issue in these appeals, the

above-referen-ced group appeals are hèreby closed and removed from the Board's docket.E

Board Members ParticiPaling:
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robeft Evarls, Esq.

Charlotte F. Benson, CPA
Board Member

cc: Wilson Leong, Federal Specialized Services

Judith E. Cummings, CGS Administrators

1ld.at52l.
8 As the appeals are being disnrissed in their entirety on subject matter j urisdiction, the Board is not attaching the Schedule of
Providers for each group appeal to the decision'

FORTHE BOARD
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 2I2O7
470-786-267I

Baylor Scott & White Health
William Galinsky
Vice President, Government Finance
2401 South 3l"t Street
MS-AR-M148
Temple, TX 76508

JUL ¿ o Zote

CERTIFIED MAIL

Novitas Solutions Inc.
Mounir Kamal
Director JH Provider Audit & Reimbursement
Union Trust Building
501 Grant Street, Suite 600
Pittsburgh, PA 15219

RE: Baylor All Saints Medical Center
P¡ovicler No. 45-0137
Fvn 09/30/2006
PRRB Case No.16-1948

Dear M¡. Galinsky and Mr. Kamal,

The P¡ovide¡ Reimbursement Board ("Board") has reviewed the jurisdictional documents in the
above-referenced appeal. The jurisdictional decision of the Board is set forth below.

Background

Baylor All Saints Medical Center is appealing the amount of Medicare Reimbursement as

determined by its Medicare Contractor in a Revised Notice of Program Reimbursement ('NPR")
dated December 30,2015. The Provider timely filed an appeal from theNPR on Jtne 29,2016.
The Model Form A- lndividual Appeal Request presented nine issues:

1. Disproportionate Share Hospital (DSH) PaymenlSupplemental Security Income (SSI)
Percentage (Provider Specific);

2. Disproportionate Share HospitaVSupplemental Income (SSI);
3. Disproportionate Share Hospital Payment - SSI Fraction Medicare Managed Ca¡e Part C

Days;
4. Disproportionate Share Hospital Payment - SSI Fraction/Dual Eligible Days (Exhausted

Part A Benefit Days, Medicare Secondary Payor Days, and No-Pay Part A Days);
5. Disproportionate Share Hospital Payment - Medicaid Fraction/ Medicare Managed Care

Part C Days;
6. Disproportionate Share Hospital Payment - Medicaid Fraction/Dual Eligible Days

(Exhausted Part A Benefit Days, Medicare Secondary Payor Days, and No-Pay Part A
Days.¡;

7. Disproportionate Share Hospital Payment - Medicaid Eligible Days;
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8. Disproportionate Share Hospital Payment - Medicare Managed Care Part C Days;
9. Disproporlionate Share Hospital Payment - Dual Eligible Days.

On February 27,2011 the Board received transfer requests from the Provider for the following
issues:

- Supplemental Security Income Percentage, PRRB CN: 17-1179GC;
- SSI Fraction/Medicare Managed Ca¡e Part C Days. PRRB CN: 17-1180GC;
- Issues 5 & 8- Medicaid Fraction/ Medicare Managed Care Part C Days, PRRB

CN:17-118OGC;
- SSI Fraction/Dual Eligible Days, PRRB CN: 17- 1 I 82GC;
- Issues 6 & 9: Medicaid Fractio¡/ Dual Eligible Days Group, PRRB CN: 17-1183GC.

Two issues remain pending: the SSI Provider Specific and Medicaid Eligible Days. The
Medicaid Contractor has challenged jurisdiction over Issue i and Issues 5 through 9.

Medicarc Contractor Conf entions:

The Medicare Contractor has challenged jurisdiction over 6 issues: SSI Provider Specifio;
Medicaid Fraction Medicaie Managed Care Part C Days; Medicaid Fraction/Dual Eligible Days;
Medicaid Eligible Days; Medicare Managed Care Part C Days; and Dual Eligible Days.

Issue I - SSI Provider SpeciJìc

The Medicare Contractor argues that the Board does not have jurisdiction over the SSI Provider
Specific issue because it is duplicative ofthe SSI Systemic Erro¡s issue and it is barred under
Board rules for a Provider to appeal.a duplicate issue. The Medicare Contractor also argues that
the Board does not have jurisdiction over the SSI realignment subsidiary appeal because the
appeal is premature. The P¡ovider has not requested a realignment of its SSI ratio, therefore it
has not exhausted all of its administrative.remedies prior to requesting a PRRB appeal.

Issues 5-7 - Medicaid Fraclion Issues

The Medica¡e Contractor argues that the Board does not have jurisdiction over Issues 5-7
because it did not render a final determination with respect to those issues. The Provider cites to
adjustments 5, 6, 8, and selÊdisallowance as the sources of dissatisfaction. Adjustments 5, 6,
and 8 were adjustments to the SSI ratio. The Medica¡e Contractor explains that the days
associated with Issues 5,6, and 7 (Part C Days and Dual Eligible Days in the Medicaid fraction
and Medicaid eligible days), \ 7ere not claimed by the Provider, and were not protested by the
Provider, therefore the Medicare Contractor could not have rendered a final determination over
the issues, therefore the Board does not have jurisdiction over the issues.

Issue 8 - Medicare Managed Care Part C Days

The Medicare Contractor contends that Issue 8, Medicare Managed Care Part C Days, is
duplicative oflssue 3 and Issue 5: SSI Fraction/Part C Days and Medicaid Fraction/Part C Days,
and should be dismissed as duplicative.
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Issue 9 Dual Eligible Days

The Medicare Contractor contends that Issue 9, Dual Eligible Days, is duplicative oflssue 4 and
Issue 6, SSI Fraction/Dual Eligible Days and Medicaid Fraction/Dual Eligible Days, and should
be dismissed as duplicative.

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)
P er centage (P rov ider Spe c iJìc)

The Board finds that it does not have jurisdiction ove¡ Issue No. 1, the SSI Provider Specific
issue. The jurisdictional analysis for Issue No. I has two relevant aspects to consider: 1) the
Provider disagreeing with how the Medicare Contractor computed the SSI percentage that would
be used to determine the DSH percentage, and 2) the Provider preserving its right to request
realignment of the SSI percentage from the fedoral fiscal year to its cost reporting period.

The fi¡st aspect of Issue No. 1-the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage-is
duplicative of the Systemic Er¡ors issue and should be dismissed by the Board.r The DSH
PaymenlSSl Percentage (Provider Specific) issue concems "whether the Medicare
Administrative Contractor used the correct Supplemental Security Income percentage in .the

Disproportionate Share Hospital Calculation."2 The Provider's legal basis for Issue No. 1 also
asserts that "the Medicare Contractor did not dete¡mine Medicare DSH reimbursement in
accordance with the Statutory instructions at 42 U.S.C. $ 1395ww(d)(5)(Fxi)."3 The Provider
argues that "its SSI percentage published by [CMS] was incorrectly computed . . . ."4

However, the Provider's Systemic Errors issue is "[whether] the Secretary properly calculated
the Provider's Disproportionate Share HospitaVSupplemental Security Income percentage."s The
Provider's legal basis for the Systemic Er¡ors issue is that "the SSI percentages calculated by
[CMS] and used by the Lead [Medicare Contractor] to settle their Cost Report [were] inconectly
computed . . . ."6 Thus, the Provider's disagreement with how the Medicare Contractor .

ca.lculated the SSI percentage that would be used for the DSH percentage is duplicative ofthe
Systemic Errors issue that has been transferred to a group appeal. Because the Systemic Enors
issue is no longer in the individual appeal as it was transferred to a group appeal, tllê Board
dismisses this aspect of Issue No. 1.

The second aspect oflssue No. i-the Provider preserving its right to request realignment ofthe
SSI percentage from the federal frscal year to its cost reporting period-is dismissed by the

I Provider's lndividual Appeal Request at Tab 3, Issue I and lssue 2.
21d at Tab 3, Issue I.
3 Id.
4 Id.
5 Id. at'lab 3,Issue 2.
6 Id.
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Board for lack ofjurisdiction. Under 42 C.F.R. $ 412.106(b)(3), for determinirg a Provider's
DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting data instead of the
Federal fiscal year, it must fumish to CMS, through its intermediary, a written request . . . ."
Without this written request, the Medicare Contractor carmot issue a final determination fiom
which the Provider can be dissatisñed with for appealing purposes.

Issues 5-7 - Medícaid Fraction Issues

The Board finds that it does not have jurisdiction over the following issues: Medicaid
Fraction/Part C Days; Medicaid Fraction/Dual Eligible Days; and Medicaid Eligible days. The
Provider appealed from a ¡evised NPR that did not adjust the DSH Medicaid Fraction. There
was no final determination rendered by the Medicare Contractor regarding Medicaid ratio issues.
Therefore, the P¡ovider has not preserved its right to claim dissatisfaction for the Medicaid ratio
issues.

The Code ofFederal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.1885 (2015) provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary determination, or a
decision by a reviewing entity (as described in $ 405.1801(a) of this subpart)
may be reopened, for findings on matters at issue in a determination or
decision, by CMS (with respect to Secretary determinations), by the
intermediary (with respect to intermediary determinations) or by the reviewing
entity that made the decision (as described in $ a05.1885(c) of this sr.rbpart).

42 C.F.R. $ 405.1889 (2015) explains the effect of a cost report revision:

(a) If a revision is made in a Secretary or intermediary determination or a
decision by a reviewing entity after the determination or decision is reopened
as provided in $405.1885 of this subpart, the revision must be considered a
separate and distinct determination or decision to which the provisions of42
c.F.R. $$ 405. 1 8 1 1, 405.t834, 40s. 1 835, 40s.1837, 40s. i 875, 405.1877 and
405.1885 of this subpart are applicable.

(b)(1) Only those matters that are specifically revised in a revised
determination or decision are within the scope of any appeal of the revised
detemination or decision.

(2) Any matter that is not specifically revised (including any matter that \'r'as

reopened but not revised) may not be considered in any appeal of the revised
determination or decision.

This Provider's revised NPR was issued in order to update its SSI percentage. There is nothing
in the record to establish that the Provider's Medicaid fraction was adjusted, therefore the Board
finds that it does not have jurisdiction over the Medicaid ratio issues for Part C Days and Dual
Eligible Days issues or the Medicaid eligible days issue.
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Issues 8 and 9 Medicare Managed Care Part C Days and Dual Eligible Days

The Board finds that Issue No. 8, DSI-I - Medicare Managed care Part c Days, is duplicative of
both Issues Nos. 3,and 5 - the DSH - SSI Fraction/Medicare Managed Care Part C Days and
DSH - Medicaid Fraction/Medicare Managed care Part c Days issues, which are pending in a
group appeal. The Board has determined, above, that it does not have jurisdiction over the
Medicaid F¡actior/Medicare Managed Care Part C Days issue because it was not adjusted in the
Provider's revised NPR. Therefore, the Board denìes jurisdiction over that issue and denies the
Provider's request to transfer the issue to case no. 17- 1 180GC. The Board does, however, grant
the tra¡rsfer oflssues 3 and 8 to case no. 17-1180GC.

The Board finds that Issue No. 9, DSH - Dual Eligible Days, is duplicative of both Issues Nos. 4
and 6, the DSH - SSI Fraction/Dual Eligible Days and DSH - Medicaid Fractior/Dual Eligible
Days issues, which are pending in group appeals. The Board has determined, above, that it does
not have jurisdiction over the Medicaid FractiorlDual Eligible Days issue because it was not
adjusted in the P¡ovider's revisecl NPR. Therefore, the Board denies jurisdiction ovgr tlnt issue
and denies the Provider's request to transfe¡ the issue to case no. 17-1183GC. The Board does,
however, grant the transfer oflssues 4and9to case no. 17-1182GC.

Conclusion

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue; Medicaid
Fraction/Medicare Managed Care Part C Days issue; Medicaid Fraction/Dual Eligible Days; and
Medicaid Eligible days. The Board denies the transfer requests of the Medicaid
Fraction/Medicare Managed Care Part C Days to câse no. 17-1180GC antl Medicaid
Fraction/Dual Eligible Days issue to case no. 17-1183GC.

As no issues remain pending in the appeal, PRRB Case no. 16-1948 is hereby closed and
removed from the Board's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ l395oo(f)
and42 C.F.R. $$ 405.1875 and405.1877.

Board Members:
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert Evarts, Esq.

FORTHEBOARD

Ø:

Boa¡d Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $g 405.1875 and 405.1877
cc: Wilson Leong, FSS



DEPARTMENT OF HEALTH & HUMAN SERVICES

;X( Provider Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Ba¡timore, MD 21207
470-746-2677

Ccrtified Mail

JUL 2 6 2018

Stephanie A. Webster, Esq.

Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
washingron, DC 20036-1564

RE: Expedited Judicial Review Determination

l5-l095GC Methodist Health System 2010 DSH Medicare Fractjon Medicare Advantage Days CIRP

I 5- l098GC Methodist Health System 201 0 DSH Medicaid Fraction Medicare Advantage Days CIRP

lS-1267G Akin Gump 2008 DSH Medicare Advantage Days Group 3

l8-1284G Akin Gump 2006 DSH Medicare Advantage Days Group 3

l8-1295G Akin Gump 2009 DSH Medicare Advantage Days Group 2

l8-1404G Akin Gump 2010-2011 DSH Medicare Advantage Days Group

l8-1342 Kingsbrook Jewish Medical Center

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Prov.iders' July 20, 2018

request for expedited judicial review (EJR) (received July 23,2018) for the appeals referenced

above. The Board's determination regarding EJR is set forth below.

Issue in DisÞute:

The issue in these appeals is:

Whether "enrollees in [Medicare] Part C are 'entitled to benehts' under Part

A, such that they should be counted in the Medicare [PaÉ A/SSIr] fraction, or

whether, ifnot regarded as rentitled to benefits under Part A,' they sholld
instead be included in the Medicaid fraction" of the DSH2 adjustment'3

Statutory and Resulatorv Background: Medicare DSH Pavme4t

Parl A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PRS"¡.+ Under PPS, Medicare pays predetermined, standardized

ãmounts p"idi."hu.g", subject to cefiain payment adjustments.5

r "SSI" is the acronyrn for "suppiemental Security Income "
2 "DSH" is the acronym for "disproportionate share hospìtal."
3 Providers'EJR Request at 4.
4 See 42 tJ.S.C. $ l395ww(dXl)-(5);42 c.F -P.. Part 412.
5ld.



The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.6 These cases involve the hospital-specific DSH adjustment, which requires the

secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income palienÌs.'

A hospital may qualify for,a DSH adjustment based on its dispropoltionate patient percentage

(..nnÉ'1.s As'a proxy for utilization by low-income patients, the DPP determines a hospital's

iualifìcâtion as a lSÉ, an¿ it also determines the amount of the DSH payment to a qualifuing

iràrpit"f , The DPP is âefined as the sum of two fractions expressed as percentages'10 Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction' Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ0, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entilled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were enîitled to benefits u4der part A of rhis subchapter ' '

(emphasis added)

The Medicare/ssl fraction is computed amually by the centers for Medicare & Medicaid

services c'cMS'), and the Medicare contractors use cMS', calculation to compute a hospital's

DSH payment adjustment. I I

The starute, 42Il.5.C. $ 1395ww(d)(5)(F)(vi)(ll), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entilled to benefits under

part A of thìs subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period (emphasis .

added)

Akin Gump DSH Parl C GrouPs
Case Nos. 15-'1095GC et al.
Page2

6 See 42 U.S.C. $ ll95ww(dX5).
7 See42U.5.C. $ l39sww(d)(s)(F)(i)(l); a2c.F.R $412 106'
E See42U.S.c. $$ i 395wvv(d)(5xF)(i)(l) and (dX5XF)(v); a2 C F R $ 412106(c)(l)

'See42U.s.C. $$ l395ww(d)(5)(F)(iv) and (vii)-(xiii)i 42 C F R $ 412 106(d)'
ì0 See 42 U.S.C. $ l395ww(d)(s)(F)(vi).
| ¡ 42 C.F,R. $ 4 12. I06(bx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Parl A, and divides that

numbei by the total number ofpatient days in the same peliod 12

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities'

The managed óare statute implementing payments to health maintenance organizations

("HMOs"land competitive medical plans ("CMPs") is found at 42 U'S'C' $ 1395mm' The

àøtut" x42U.S.C.¡ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals eûolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospiìal days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5)(F)(vi) ofthe Act 142

U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"pátients whó were entitled to benefits under Part 4," we believe

iiis appropriate to include the days associated with Medicare

patienti who receive care at a qualifìed HMO' Prior to December

1, 1981, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation lof the DSH adjustment]'

However, as of December 1, 1981, a fìeld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSi/Medicare percentage [of the DSH

adjustment].la

At that time Medicare Parl A paid for HMO services and patients continued to be eligible for

Part A.rs

with the creation of Meclicare Part c in 1997,t6 Me'dicate beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

t2 4z c.F.R. $ 4r2.lo6(bx4).
r3 ofÈlealth and Human Services.
¡4 55 Fed. Reg.35,990,39,994 (Sept.4, 1990)
t5 ld.
I6 The Medicare part C program did not begin operatìng until January 1,1999. See PL. 105-33, 1997 HR 2015'

codified as 42 U.S.C. g 139?w-21 Nore (c) "Enrollment Transition_ Rule.- An individual who is enrolled fin
Meáicarel on Decembãr 31 1998, with an eligible organization under. . [42 U.S.C. l395rnm] shallbe considered

to be enrolled with that organization on January I , I 999, undel part C of TjtÌe XVI I I . jf that organization as a

contract under that part foi provìdìng services on January l , 1999 " This was also known as

Medicare+Choice. îhe Mecljca¡e Prèscriptjon Drug, Improvement and Modernization Act of2003 (Pub.L. 108-
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care under Patt A. Consistent with the statutol'y change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t7

No furlher guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 lnpatient Prospective Payment System ("IPPS") proposecl rules were published in

the Fede¡al Regiiter. In that notice the Secretary stated that:'

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction ofthe DSH patient percenlage. These patient

days should be included in the count of lotal patient days in the

Medicare fraction (îhe denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numeralor of the Medicaid fraction . ' (emphasis

added)rE

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our reguìations at [42 C.F.R.] $ a 12' 106(b)(2)(i) to

include the days associated with [Part C] benefìciaries in the Medicare fraction of the DSH

calculation.,,le ln response to a comment regarding this change, the Secretary explained that:

. .. Lle do agree lhat once Meàicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense'

entitled to benefils under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as fnal our proposal stated in the May l9' 2003

ploposed rule to include the days associated with M*C
beneJiciaries inthe Medicaid fraction lnstead, we are

adoptíng a policy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days
' associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.20 (emphasis added)

173), enacted on December 8, 2003, replaced the Medicar€+Choice program with the new MedicaÌe Advantage

program under Part C ofTide XVIll.
ì?69 Fed. Reg. 48,918, 49,099 (Aug. 1l,2004).
1868 F"d. R"g. 27,154,2'1,208 (May 19,2003)-
¡e 69 Fed. Reg. at 49,099.
20 ld.
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This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Alrlough rhe change in policy regarding 42 C.F.R. $ 4 I 2. 106(bX2)(B) was included in the

nugusú 1, 2004 Fãderal Register, no change to the regulatory language was published until

Aritrst 22,2007 when the FFY 2008 final rule was issued.2r In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made
..technical corre-ctions'i to the iegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As á result, Part C days were required to be included in the Medicare

fi'action as of October 1,2004'

The U.S. Circuit Court for the District of Columbia in Atlina Heatthcare Services v..sebelius

(A¡ina I),22 vacated the FFY 2005 IPPS rule. Flowever, the Secretary-has not acquiesced to that

àecision.'More r ecenfly in Allina Health Services v. Price (Allina II),23 the Court found that the

Secretary's 2004 alfempt fo change the standard to include Part C days in the Medicare fraction

*u. uu"åt"d by I llina Health Services above. The Courl found that the Secretary was required to

undertake notice and comment ruling-making and The 2012 regulation was invalid' Once again,

the Secretary has not acquiesced to this decision.

Providers' Reouest for EJR

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to

adopt a new poìicy to begin counting Part C days in the,Medicare Part A/SSI fraction, the

Secietary treated Þart C patients as not entitled to benefìts under Part A, lather fhey should be

included in the Medicaid fraction of the DSH adjustment.24 In the May 2003 proposed rule for

Federal fiscal year 2004,the Secretary proposed "to clarify" her long held position that "once a

beneficiary elects Medicare Parl C, those patient days attributable to the beneficiary should not

be included in the Medicare fraction ofthè DSH patient percentage."2s Furlher, the Secretary

went on, ..[t]hese days should be included in the count oftotal patient days in the Medicaid

fraction-(the denominator), and the patients' days for a [Part C] beneficiary who is also eligible

for Mediàaid would be included in the numerator of the Medicaid fraction."26 The Secretary

explained that ,.once a beneficiary has elected to join a Medicare-_Advantage plan, that

beneficiary's benefits are no longer administered under Patt 4 "27

However, in the final rule for the Federal f,rscal year 2Q05, the Secretary reversed course and

adopted a policy to include Part C days in the Medicare Part A/SSI fraction and exclude the Patt

C däys from thé Medicaid fraction efiective October 1,2004.28 The Secretary's actions were

ttigáted in Allina I inwhich the Court concluded that the Secretary's final rule was not a logical

out"growth of the proposed rule and a vacatur v/as war¡anted 29

21 72 Ped. Reg. 4't ,130,47,384 (Aug''J.sr 22,2007)-
¿'¿ 746 F. 3d I I 02 (D.C. Cir. 20 l4).
21 2Ol1 wL3137976 (D.C. Cir. July 25,2017).
2a Providers' EJR Request at 4 citing to Allina 746 F 3d at I 105

'?5 
68 Fed Reg. at27,208.

26 Id
21 ld.
28 69 Fed Reg.49,099 (Aug. II,2004)
2e Providers'EJR Request at 5-6.



The providers are seeking EJR over the appeal because the Board does not have the authority to

adjudicate the continued application of th e 2004 rtle and its policy change to the applicable

portìon ofthe cost years ai issue.3o The Providers point out that the Board continues to be bound

ty the regulation on part C days unless the Secretary acquìesces in The AllÌna courl rulings,

which he has not done.3l

Decision of the Board

pursuant ro 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to giant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question reievant to the specifìc matter at issue because the legal question is a

cia¡enge eìthei to the constitutionality ofa þrovision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have fìled appeals

involving {iscal years 2006 through 201 1'

For purposes ofBoard jurisdiction over a participant's appeals filed from a cost reporting period

thatènds on or before December 30, 2008, the particìpant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue

as a ..self-disallowed cost," pursuant to the Supreme Coult's reasoning sel o\Í iî Bethesda

Hospital Associatíon v. Bowen.32 In that case, the Supreme Court concluded that a cost report

s,rb-itted in full compliance with the Secretary's rules and regulations, does not bar a provider

from cÌaiming dissatiifaction with the amount of reimbursement allowed by the regulations.

Furlher, oo ,tãût" or regulation expressly mandated that a challenge to the validity ofa
regulation be submittecl first to the Medicare Contractor where the contractor is vr'ithout the

power to award reimbursement.33

On August 21,2008,new regulations goveming the Board were effective.3a Among the new

r"gulattns implemenred in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

ref,uired for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. Thisìegulatory requirement was litigated in Banner Heart Hospital v. Burwell
'(Banner).35 In Eanner, the'provider filed its cost report in accordance with the applicable outlier

ìegulatiáns and did not protèst the additional outlier payment it was seeking' The provider's

re[uest for EJR was denied because the Board found that it lacked jurisdiction over the issue.

Akin Gump DSFI PaÉ C GrouPs
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30 Id. at I0, citing 42 C.F.R. $ 405.I 867 ("in exercising its authority to conduct proceedings under this subpafi, the

Board must comf,ly with aJl the provisions of Title XVIII ofthe Act and the regulatìons thereunder.").
3, Id.
32 r08 s.ct, r2s5 (1988).
33 Bethesda qt 1258-59.
3o 73 Fed. Ree. 30190,30240 (May 23,2008)
r5 201 F. Supp. 3d 131 (D.D C.2016)



The District Court concluded fhat, .ll¡ñer Bethesda, Íhe 2008 self-disallowance regulation could

not be applied to appeals raising a legal^challenge to a legulation or other policy that the

Medicarã Contractor could not address.3ó

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar adninistrative appeals. Effective April 23,2018,the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

determinatiõns for cost report periods ending on or afte¡ December 3 1 , 2008 and which began

before January 1, 2016, Under this ruling, where the Boa¡d determines that the specific item

under appeal was subject to a regulation or payment policy that bound the Medicare Contractor

and left it with no authority or discretion to make payment in the man¡er sought by the provider

on appeal, the protest requìrements of42 C.F.R. $ a05.133 5(a)(1)(ii) were no longer applicable.

Ho*"¡ 
"t,-u 

ptåvider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that participants involved with the instant EJR request have had Part

c days excluded from the Medicaid fraction, had a specif,rc adjustment to the sSI fraction, or

propå.ly protested the appeaied issue such that the Board hasjurisdiction to hear their respective

äpp"Ar. in addition, the participants' documentation shows that the estimated amount in

"ànt.olr"r.y 
exceeds $10,000 for the individual appeal and $50,000, as required for a group

appeal3T and the appeals were timely filed. The estimated amount in controversy is subject to

råóalculation by the Medicare contractor for the actual final amount in this case.

Board's Analysis Regarding the AppsaledlÊlge

The one individual and six group appeals in this EJR request span fiscal years 2006 through

2011, thus the appealed cost reporting periods fall squarely within the time frame applicable to

the Secretary's ÊËy ZOOS IPPS rule being challenged. The Board recognizes that the D.C.

Circuit vacated this regulation in I llina for the time period at issue in these requests. However,

the Secretary has not fãrmally acquiesced to that vacatu and, in this regard, has not published

any guidance on how the vacatur is being implemented (e,g., only circuit-wide versus

naiionwide). See generally Grqnt Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.D.

2016), appeatfileZ No. 16-5314 (D.C. Cir., Oc131,2016). Moreover, the D.C. Circuit is the

onty ciróuit to'aate that has vacated the regulation and, if the Board were to grant EJR, the

pro.rid"rs would have the right to bring suit in either the D.C. Circuit or the circuit within which

they are located. ,Se¿ 42 U.S.C. $ 1395oo(Ð(1). Based on.the above, the Board must conclude

thai it is otherwise bound by the regulation for purposes of this EJR request'

Akin Gump DSH Pafi C GrouPs

Case Nos. l5-1095GC et al.
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36 Banner al 142.
31 See 42 C.F.R. $ 405.1837
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Board's Decision Regarding the EJR Request

The Board finds that:

i) it has jurisdiction over the matter for the subj ect years and that the

participants in these appeals are entitled to a hearing before the Board;

2) based upon the pafiicipants' assertions regarding 42 C'F'R'

$$ 412.j06@X2XÐ(B) and (bX2XiiiXB), there are no fìndings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)' are valid'

Accordingly, rhe Board f,inds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

an¿ (UXZI(iiiXe) properly falls within the provisions of 42 U.S.C. g 1395oo(f(1) and hereby

grunìr tìrá ì".uining Þroviders' request for EJR for the issue and the subject years. The

Þroviders have 60 days from the receipt of this decision to institute the appropriate action for

judicial review. Since this is the only issue under dispute in the cases, the Board hereby closes

the appeals.

Bo4rd Members PafiiciPating:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Roberl A. Everts, Esq.

FOR THE BOARD:

-/*¡'^&-il t{")
Cregóry H. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42IJ.5.C. $ 1395oo(f
Schedules of Providers

Certified Mail w/ Schedules
cc: lvkltnil Katnal" Novitas Soltltions. lnc. (J-H)

Par¡ VanArsdale, Natiorlal (lovertlnrelll Services' lnc (J-l()

wilson Leong. Feder.al Specialized Serr.ices (uy'Scheclulc-s of' Prtlviclets)



DEPARTMENT OF HEALTH & HUMAN SERVICES

'r"",r,Y(
Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Balt¡more, l4D 2I2o7
470-746-2677

JUL 2 ? 20lg

RE:

Rerer roi 14-0857GC

CJRTIEIED MAIL

Healthcare Reimbursement Services, Inc.

Corinna Goron
President
17101 Preston Road
Suite 220
Dallas,TX75248

HRS FMOLHS 2010 DSH SSI Percentage Baystate Errors CIRP Group FYE 2010

PRRB Case No.: l4-0857GC

Dear Ms. Coron,

The Provider Reimbursement Review Board C'PRRB" or "Board") has reviewed the Providers'

July 18, 2018 Request for Expedited Judicial Review ('EJR') (received July 19,2018). The

decision of the Board is set forth below.

BACKGROUND:

Previous Jurisdictional Determination

on November 18,2013,the Board received the request to establish a common Issue Related

Parry ("CIRP") group appeal for the "HRS 2010 FMOLHS DSH/SSI Percentage CIRP Group".

The Board established case number 14-0857GC. At the same time, the Board received two other

group appeal requests for FMPLHS 2010 and established four separate group appeals, each

"o\'"iing 
otr" distinct legal issue as required by regulation, 14-0870GC HRS FMOLHS 2010

DSH Medicaid Fraction Medicare Managed care Part c Days, 14-0868GC HRS FMOLHS 2010

DSH SSI Fraction Medicare Managed care Part C Days, l4-0864GC HRS FMOLHS 2010 DSH

Medicaid Fraction Dual Eligible Days CIRP, and 14-0860GC HRS FMOLHS 2010 SSI Fraction

Dual Eligible Days CIRP.

On May 4, 201 8 the Medicare Contractor filed a jurisdictional challenge with the Board to which

the P¡oviders responded on June 6,2018. On July 5, 2018 the Board issued ajurisdictional

determination in which it found that the issue in this group appeal is limited to the SSI Systemic

Erors Issue as it relates to utilizing the best available data when matching the MEDPAR to the

information provided by SSA. In that decision, the Board dismissed several other sub-issues that

it found resided in the other group appeals.
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On July 19,2018,the Board received a request for EJR in this case ofthe following issues:

a. The treatment of Part C days as days entitled to benefits under Part A for purposes of the

DSH calculation, see 69 Fed. Reg. 4891 6, 49099 (Aug l l' 2004); 72 F ed Reg. 47 130'

47384 (Au+.22,2007);
b. The treatment of other days for which the beneficiary did not receive Part A payments,

such as, but not limited to, days for which the beneficiary's Part A benefits were

exhausted and days for which Medica¡e Part A was a secondary payot, as days entitled to

benefits und'er Part A for purposes ofthe DSH calculation; and

c. The treatrnent of days for individuals that have not received SSI payments as not entitled

to SSI benefits for purposes ofcalculating the Medicare fraction of the DSH calculation;

see 75 Ped. Reg. 50042, 50280 (Aug. 16, 2010).

The Provider fufiher requests, that ifthe Board denies jurisdiction over the three issues ofwhich
they requested EJR, the Board clarify to what issue they have the authority to overturn. Fufiher,

the Provider asks for consolidation of this case with 10-1325GC for hearing.

BOARD'S DECISION:

42 U.S.C. $ 1395oo(f)(1) and the regulation at 42 C.F.R. $ 405.1842(Ð(1) require the Board to

grant EJR if it determines that: (i) the Board has jurisdiction to conduct a hearing on the specific

matter at issue; and (ii) the Boald lacks the authority to decide a specific legal question relevant

to the specific matter at issue because the legal question is a challenge either to the

constitutionality ofa provision ofa statute, or to the substantive or procedural validity ofa
regulation or CMS Ruling.

The Board hereby denies the Providers' request for EJR of the th¡ee issues in case number 14-

0857GCGC because the Board has already determined that these issues are not pending in this

case, therefore the first requirement of42 C.F.R. $ 405.1842(D(1) is not satisfied. The ouly issue

pending in this group is the SSI Systemic Emors Issue as it relates to utilizing the best available

data when matching the MedPAR to the information provided by SSA.

The Board confims that these issues are in the following group appeals:

a. The treatment of Part c days as days entitled to beneffs under Part A for purposes of
the DSH calculation, see 69Fed. Reg. 48916,49099 (Aug. 11'2004);72 Fed. Reg

47130,47384 (àue.22,2007); is pending in Case # 14-0870GC HRS FMOLHS
2010 DSH Meclicaid Fraction Medicare Managed Care Part C Days and 14-

0868GC HRS FMOLHS 2010 DSH SSI Fraction Medicare Managed Care Part
C Days (those cases ì ere EJR'd and closed on 3120/18 and 4/13/18 respectively)'

b. The treatment of other days for which the beneficiary did not receive Part A
payments, such as, but not limited to, days for which the beneficiary's Parl A benefits

we¡e exhausted and days for which Medicare Part A was a secondary payor, as days
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entitled to benefits under Part A for purposes of the DSH calculation is pending in

Case# 14-0864GC HRS FMOLHS 2010 DSH Medicaid Fraction Dual Eligible
Days CIRP Group and

c. The treatment of days for individuals that have not received SSI payments as not

entitled to SSI benefits for purposes of calculating the Medicare fraction ofthe DSH

calculation; see 7 5 Fed. Reg. 50042, 50280 (Aug. 1 6, 2010) is pending in Case# 14-

0860GC HRS FMOLHS 2010 SSI Fraction Dual Eligible Days CIRP.

CONCLUSION:

The Board hereby denies the Providers' request for EJR of the three issues in case number 14-

0857GC because the Board has already determined that these issues are not pending in this case,

therefore the first requirement of 42 C.F.R. $ 405.1842(Ð(1) is not satisfied. PRRB Case No. l4-
0857GC remains open for the following issue: the SSI Systemic Errors Issue as it lelates to

utilizing the best available data when matching the MedPAR to the information provided by

SSA.

The Board also denies HRS's Request to consolidate this case with PRRB cN: 10-l325GC
(Univ. of Washi nglon 2007 SSI Covered vs. Total Days CIRP Group), which is a separate issue

from this case. The PRRB CN: 10-1325GC is an appeal from SSI fraction published prior to the

FY 20i 1 Final Rule (75 Fed. Reg. 50281) and therefore is a separate issue from appeals ofSSl
fractions published pursuant to the 201 1 Final Rule (75 Fed. Reg. 50281).

Review of this determination is available under the provisions of42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 and 405.187'/.

Boa¡d Members Parlicipating:
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

cc:

4M":rfl
For the Board:

Novitas Solutions, Inc.
Mounir Kamal Director JFI, Provider Audit & Reimbursement

Union Trust Building
501 Grant Street Suite
600 Pittsburgh, PA 15219

Wilson Leong, FSS

Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058



DEPAR TMENT OF HEALTH & HUMAN SERVICES{& Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
4t0-786-2677

aeter o: 13-3 1 13GC

CERTIFIED MAIL
JUt z ? 2018

Healthcare Reimbursement Services, Inc.

Corin¡a Goion
President
17101 Preston Road
Suire 220
Dallas,TX75248

RE HRS FMOLHS 2007 DSH SSI Percentage Baystate Errors CIRP Group FYE 2007

PRRB Case No.: 13-3113GC

Dear Ms. Goron,

The Provider Reimbursement Review Board ('PRRB" or "Board") has reviewed the P¡oviders'

July 18, 2018 Requesr for Expedited Judicial Review ('EJR') (received July 19, 2018). The

decision ofthe Board is set forth below.

BACKGROUND:

Previous Jurisdictional Determination

On August 23,2013,the Board received the request to establish a Common Issue Related Paty

C.CIRP;) group appeal for the S SLBays tate errors issue for Franciscan Missionaries of Our Lady

ÌIealth Syitem-(,,rlraOrnS'1 providers' 2001 fiscal year ends C'FYE) and established the

current câse # l3-3113GC. The Boa¡d also established the following group appeals: 13-3443GC

HRS FMOLHS 2007 DSH Payment Dual Eligible Davs CIRP Group, 15-0800GC HRS

FMOLHS 2007 SSI Fraction Dual Eligible Days GIRP Grt-rup, l5-0799 HRS FMOLHS 2007

SSI Fraction Medicare Managed Care Part C Days CIRP Group and 13-3344GC HRS FMOLHS

2007 DSH Medicare Managed Care Parl C Days CIRP Group'

The Medicare contractor filed a jurisdictional challenge with the Board on April 3, 2018 to

which the Providers responded onMay 24,2018. On July 5, 2018 the Boa¡d issued a

jurisdictional determination in which it found that the issue in this group appeal is limited to the

SSI Systemic Elo¡s Issue as it relates to utilizing the best available data when matching the

MEDÞ4R to the infomation provided by SSA. In that decision, the Board dismissed several

other sub-ìssues that it found resided in the other group appeals
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On July 19, 2018, the Board received a request for EJR in this case of the following issues:

a. The treatment of Part C days as days entitled to benefits under Part A for purposes of the

DSHcalculatiort,see69 Fed.Reg.48916,49099 (Aug. 11,2004);72Fed.Reg 47130,

47384 (Atg.22,2007);
b. The treatment of other days for which the beneficiary did not receive Part A payments,

such as, but not limited to, days for which the beneficiary's Part A benefits were

exhausted and days for whichf\4edicare Part A was a secondary payor, as days entitled to

benefits under Pafi A for purposes of the DSH calculation; and

c. The treatment of days for individuals that have not received SSI payments as not entitled

to SSI benefits for purposes ofcalculating the Medicare fraction ofthe DSH calculation;

see75Fed. Reg. 50042,50280 (Aug. 16,2010).

The Provider further requests, that if the Board denies jurisdiction over the ihree issues of which

they requested EJR, the Board clarify to what issúe they have the authority to overtum. Fufiher,

the Provider asks for consolidation ofthis case with 10-1325GC for hearing'

BOARD'S DECISION:

42U.5.C. g 1395oo(f)(1) and the regulation at 42 C.F.R. $ 405.1842(Ð(1) require the Board to

grant EJR if it determines that: (i) the Board has jurisdiction to conduct a hearing on the specific

matter at issue; and (ii) the Board lacks the authority to decide a specific legal question reìevant

to the specific matter at issue because the legal question is a challenge either to the

constitutionality ofa provision ofa statute, or to the substantive or procedural validity ofa
regulation or CMS Ruling.

The Board hereby denies the Provìders' request for EJR ofthe three issues in case number 13-

31 13GC because the Board has already detèrmined that these issues are not pending in this case,

therefore the first requirement of42 c.F.R. $ 405.1B42(Ð(1) is not satisfied. The only issuc

pcnding in this group is the SSI Systemic Enors Issue as it ¡elates to irtilizing the best avaìlable

data when matching the MedPAR to the information provided by SSA.

The Board confirms that these issues are in the following group appeals:

a) The treatment of PaÍ C days as days entitled to benefits under Patt A for purposes of the

DSH calculation,see 69 Fed. Reg. 48916'49099 (Aug. 11,2004);72 Fed' Reg' 47130,

47384(Aug.22,2007);ispendinginPRRBCase#15-0799HRSFMOLHS2007SSI
Fraction Medicare Managed care Part C Days CIRP Group and 13-3344GC HRS

FMOLHS 2007 DSH Medicare Managed Care Part C Days CIRP Group
b) The treatment of other days for which the beneficìary did not receive Part A payments,

such as, but not limited to, days for which the beneficiary's Part A benefits were

exhausted and days for which Medicare PaÍ A was a secondary payor, as days entitled to

benehts under Part A for purposes ofthe DSH calculation is pending in PRRB case# 13-
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3443GC HRS FMOLHS 2007 DSH Payment Dual Eligible Days CIRP Group and

c) The treatment ofdays for individuals that have not received SSI payments as not entitìed

to SSI benefits for purposes ofcalculating the Medicare fraction ofthe DSH calculation;

see75Fed. Reg. 50042, 50280 (Aug. 16,2010) is pending in PRRB Case # 15-0800GC

HRS FMOLHS 2007 SSI f,'raction Dual Eligible Days CIRP Group'

CONCLUSION:

The Board hereby denies the Providers' request for EJR of the three issues in case number l3-
3113GC becausethe Board has already determined that these issues are not pending in this case,

therefore the first requirement of 42 C.F.R. $ 405.1342(Ð(1) is not satisfied. PRRB CaseNo' 13-

3 1 13GC remains open for the following issue: the SSI Systemic Errors Issue as it relates to

utilizing the best available data when matching the MedPAR to the information provided by

SSA.

The Board also denies HRS's Request to consoliclate this case wilh PRITB CN: l0-l325GC
(Univ. of Washi nglon 2007 SSI Covered vs. Total Days CIRP Group), which is a separate issue

irom this case. The PRRB CN: 10-1325GC is an appeal from SSI fraction published prior to the

FY 2011 Final Rule (75 Fed. Reg. 50281) and therefore is a separate issue from the appeals of
SSI fractions published pursuant to the 2011 Final Rule (75 Fed. Reg' 50281)'

Review of this determination is available under the provisions of 42 U.S.C. $ 1395oo(f) utd 42

C.F.R. $$ 405.1875 and405.1877.

Board Members padicipatinq:

Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

cc:

\

Jø#HZÀ
For the Board:

Board Member

Novitas Solutions, Inc.
Mounir Kamal Director JFI, Provider Audit Q Reimbursement

Union Trust Building
501 Grant Street Suite
600 Pittsburgh, PA 15219

Wilson Leong, FSS

Federal Specialized Serwices

1701 S. Racine Avenue
Chicago, IL 60608-4058
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Reret to: 13-3120GC

CERTIFIED MAIL

Healthcare Reimbursement Services, Inc.
Corinna Goron
President
17101 P¡eston Road
Suite 220
Dallas,'l.X75248

RE: HRS FMOLHS 2009 DSH SSI Percentage Baystate Enors CIRP Group F\iE 2009

PRRB Case No.: l3-3120GC

Dear Ms. Goron,

The Provider Reimbursement Review Board ("PRRB" or "Board") has reviewed the Providers'

July 18, 2018 Request for Expedited Judicial Review C'EJR') (received July 19, 2018)- The

decision of the Board is set forth below.

BACKGROIIND:

Previous Jurisdictional Determination

On August 23,2013, the Board received the request to establish a Common Issue Related Parly

C'CIRP') group appeal for the "HRS 2009 FMOLHS SSI Percentage CIRP Group" and the

Èo*¿ 
"riitllrtred 

the current case# 13-3120G. On August 26th,.2013 The foìlowing appeals were

also fìled with the Board, i3-3303GC HRS FMOLHS 2009 DSH Medicare Managed Care Part

C Days and l3-3304GC FIRS FMOLHS 2009 DSH Pavment Dual Eligible Days.

The Medicare Contracto¡ filed a jurisdictional challenge with the Board on April 26,2018 to

which the Providers responded on June 6,2018. On July 5,2018 the Board issued a

jurisdictional determination in which it found that the issue in this group appeal is limited to the
-SSI 

Systemic Errors Issue as it relates to utilizing the best available data when matching the

MEDPAR to the information provided.by SSA. In that decision, the Board dismissed several

other sub-issues that it found resided in the other group appeals'

Request for EJR

on July 19,2018,the Board received a request for EJR in this case of the following issues:

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
4to-786-2677

JUL z 7 ?018
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a. The treatment of Pafi C days as days entitled to benefits under Part A for purposes of the

DSH calculation , see 69 Fed. Reg. 48916, 49099 (Artg. 11,2004);72Feð Reg. 47130,

47384 (Aug.22,2001);
b. The treatment of other days for which the beneficiary did not receive Pafi A payments,

such as, but not limited to, days for which the beneficiary's Parl A benefits were

exhausted and days for which Medicare Parl A was a secondary payor, as days entitled to

benefits under Part A for puposes of the DSFI calculation; and

c. The treatment ofdays for individuals that have not received SSI pàyments as not entitled
to SSI benefits for purposes of calculating the Medicare fraction ofthe DSH calculation;
see 7 5 Fed. F.eg. 50042, 50280 (Aug' 16, 2010).

The Provider further requests, that if the Board denies jurisdiction over the three issues of which
.they requested EJR, the Board clarify to what issue they have the authority to ovefium. Further,

the Provider asks for consolidation ofthis case with l0-1325GC for hearing'

BOA.RD'S DECISION:

42 U.S.C. g 1395oo(f(1) and the regulation at 42 C.F.R. $ 405.1842(Ð(1) requirè the Board to
grant EJR if it determines that: (i) the Board hasjurisdiction to conduct a hearing on the specific
matter at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant

to the specific matter at issue because the legal question is a challenge either to the

constitutionality of a provision of a statute, or to the substantive or procedural validity ofa
regulation or CMS Ruling.

The Board hereby denies the Providers' request for EJR ofthe three issues in case number 13-

3120GC because the Board has already detemined that these issues are not pending in this case,

therefore the first requirem e¡T of 42 C.F.R. $ 405 '1842(Ð(l) is not satisfied. The only issue

pending in this group is the SSI Systemic Errors Issue as it relates to utilizing the best available

data when matching the MedPAR to the information provided by SSA.

The Board confirms that these issues are in the following group appeals:

a. The treatment of Part C days as days entitled to benefits under Parl A for purposes of
the DSH calculation, see 69Fed. Reg.48916,49099 (Aug. 11,2004);72 Fed. Reg.

47130, 47384 (Atg.22,2007); is pending in PRRB Case# 13-3303GC HRS
FMOLHS 2009 DSH Medicare Managed Care Part C Days (13-3303GC was

EJR'd on 31212018).

b. The treatment of other days for which the beneficiary did not receive Part A
payments, such as, but not limited to, days for which the beneficiary's Parl A benefits

were exhausted and days for which Medicare Part A was a secondary payor, as days

entitled to benefits under Part A for purposes of the DSH calculation is pending in
13-3304GC HRS FMOLHS 2009 DSH Payment Dual Eligiblc Days and

c. The treatment ofdays for individuals that have not received SSI payments as not

entitled to SSI benefits for purposes ofcalculating the Medicare fraction of the DSH
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calculation; seeJ5Fed. Reg. 50042,50280 (Aug. 16,2010) ispending 13-3304GC

HRS FMOLHS 2009 DSH Pâyment Dual Eligible Days.

CONCLUSION:

The Board hereby denies the Providers' request for EJR of the three issues in case number 13-

3120GC because the Board has already determined that these issues are not pending in this case,

therefore rhe first requiremenr of42 C.F.R. $ 405.1842(Ð(1) isnot satisfied. PRRB CaseNo. 13-

311OGC remains open for the following issue: the SSI Systemic Erors Issue as it relates to

utilizing the best available data when matching the MedPAR to the information provided by

SSA.

The Board also denies HRS'S Request to consolidate this case with PRRB cN: 10-1325GC

(Univ. of Washi îg1oî 2OO7 SSI Covered vs. Total Days CIRP Group), which is a separate issue

from this case. The PRRB CN: i0-1325GC is an appeal from SSI fraction published prior to the

FY 201 1 Final Rule (75 Fed. Reg. 50281) and therefore is a separate issue from appeals of SSI

fractions published pursuant to the 201 1 Final Rule (75 Fed. Reg. 50281)

Rcview of this determination is available under the provisions of 42 U.S.C. $ 1395oo(f) ancl 42

C.F.R. S$ 405.1875 and405.1877.

Board Members ParticiPaling:
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robef A. Evarts, Esq. ilM)

Fo¡ the Board:

cc:

Board

Novitas Solutions, Inc.
Mouni¡ Kamal Director JH, Provider Audit & Reimbursement

Union Trust Building
501 Grant Street Suite
600 Pittsburgh, PA 15219

Wilson Leong, FSS
Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058
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Prov¡der Reim bursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 2I2O7
4ro-746-2677

Reler tor 13-3 1 17GC

CERTIFIED MAIL
,ruL z z zr/tf-

Flealthcare Reimbursement Services, Inc
Corinna Goron
President
17101 Preston Road
Suite 220
Dallas,^|X75248

RE: HRS FMOLHS 2008 DSH SSI Percentage Baystate Errors CIRP Group FYE 2008

PRRB Case No.: 13-31 17GC

Dear Ms. Goron,

The Provider Reimbursement Review Board C'PRRB" or "Board") has reviewed the Providers'

July 1 8, 201 8 Request for Expedited Judicial Review ("EJR") (received July 1 9, 201 8). The

decision of the Board is set forth below.

BACKGROUND:

Previous Jurisdictional Determination

On August 23, 2013,the Board received the request to establish a Common Issue Related Party

C'CIRP') group appeal for the SSI -Bays tate eÍÍors issue for Franciscan Missionaries of Our Lady

Health System ('FMOLHS') providers' 2008 fìscal year ends ("FYE" )and established the

curent case #13-3111GC. The Board also established the following group appeals: 13-3l00GC

HRS FMOLHS 2008 DSH Medicare Managed Care Part C Days and 13-3115GC HRS

FMOLHS 2008 DSH Dual Eligible Days CIRP.

The Medicare contractor filed a jurisdictional challenge with the Board on Apr11,23,2018 to

which the Providers responded on May 24,2018. On July 5,2018 the Board issued a

jurisdictional determination in which it found that the issue in this group appeal is limited to the

SSI Systemic Enors Issue as it relates to utilizing the best available data when matching the

MEDÞ4R to the information provided tíy SSA. in that decision, the Board dismissed several

other sub-issues that it found resided in the other group appeals.

Requcslfor_EJR
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On July 19, 2018, the Board received a request for EJR in this case ofthe following issues:

a. The ffeatment of Part C days as days entitled to benefits under Part A for purposes of the

DSHcalculation,see6gFed.Reg'48916,49099(Aug' 11,2004);72Fed Reg'47130'

47384 (Aug. 22,2007);
b. The treatment of other days for which the beneficiary did not receive Part A payments,

such as, but not limited to, days for which the beneficiary's Part A benefits were

exhausted and days for which Medicare Part A was a secondary payor, as days entitled to

benefits under Part A for pulposes ofthe DSH calculation; and

c. The Íeatment of days for individuals that have not received SSI payments as not entitled

to SSI benefits for purposes ofcalculating the Medicare fraction ofthe DSFI calculation;

see 7 5 Fed. Reg. 50042, 50280 (Aug. 16, 2010)'

The provider further tequests, that if the Board denies jurisdiction over the three issues ofwhich

they requested EJR, the Board clarify to what issue they have the authority to overtum. Further'

the Provider asks for consolidation of this case with l0'1325GC for hcaring'

BOARD'S DECISION:

42 U.S.C. $ 1395oo(f(1) and the regulation at 42 C.F.R. $ 405.1842(Ð(1) require the Board to

$ant EJR if it determlnes that: (i) the Board hasjurisdiction to conduct a hearing on the specific

iratter at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant

to the specific matter at issue because the legal question is a challenge either to the

constitùionality of a provision of a statute, oI to the substantive or procedural validity of a

regulation or CMS Ruling.

The Board hereby denies the Providers' request for EJR ofthe three issues in case number l3-

3ll7GC becausethe Board has already determined that these issues are not pending in this case,

therefore the first requirement of42 C.F.R. $ 405.1842(Ð(1) is not satisfied. The only issue

pending in this group is the SSI Systemic Enors Issue as it relates to utilizing the best available

àata when matching the MedPAR to the information provided by SSA'

The Board confirms that these issues are in the following group appeals:

a. The treatment of Par1 C days as days entitled to benefits under Part A for purposes of
the DsH calculation, see 6g Fed Reg' 48916, 49099 (Ang' 11,2004);72 Fed Reg'

41130,41384 (Aug.22,2007); is pendìng in PRRB Case# 13-3l00GC HRS

FMOLHS 2008 DSH Medicare Managed Care Part C Days (13-3l00GC was

EJR'd on 3121201'8)'

b. The treatment of other days for which the beneficiary did not receive Part A
payments, such as, but not limited to, days forwhich the beneficiary's Parl A benefits

wére exhausted and days for which Medicare PaÉ A was a secondary payor, as days

entitled to benefits under Part A for purposes of the DSH calculation is pending in

PRRBCase#13-3llsGCHRSFMOLHS2003DSHDualEligibleDaysCIRP
and
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HRS FMOLHS 2008 DSH SSI Percentage Baystate Errors CIRP Group' FYE 2008

Case No. 13-3 1 1 7GC

c. The treatment of days for individuals that have not received SSI payments as not

entitled to SSI benefits for purposes ofcalculating the Medicare fi'action ofthe DSH

calculation; see 75 Fed. Reg 50042, 50280 (Aug' 16,2010) is pending in PRRB

Case #13-3115GC HRS FMOLHS 2008 DSH Dual Eligible Days CIRP.

CONCLUSION:

The Board hereby denies the Providers' request for EJR ofthe th¡ee issues in case number 13-

3ll7GC becausethe Board has already determined that these issues are not pending in this case,

rherefore the first requirement of 42 C.F.R. $ 405.1842(Ð(1) is not satisfied. PRRB CaseNo. 13-

3117GC remains open for the following issue: the SSI Systemic Er¡ors Issue as it relates to

utilizing the best available data when matching the MedPAR to the information provided by

SSA.

The Board also denies HRS's Request to consolidate this case with PRRB cN: 10-1325GC

(univ. of wash ingion 2007 ssl covered vs. Total Days GIRP Group), which is a separate issue

from this case. The PRRB CN: 10- 1325GC is an appeal from SSI fraction published prior to the

FY 201 I Final Rule (75 Fed. Reg. 50281) and therefore is a separate issue liom appeals of SSI

fractions published pursuant to the 20i 1 Final Rule (75 Fed. Reg 50281)'

Review of this determination is available under the provisions of 42 U.S.C. $ 1395oo(f.¡ and 42

C.F,R. $$ 405.1875 and 405.1871 .

Board Members ParticiP4ling:
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robert A. Evads, Esq.

cc

/*q#^ffi
For the Board:

Novitas Solutions, Inc.
Mounir Kamal Director JH, Provider Audit & Reimbursement

Union Trust Building
501 Grant Street Suite
600 Pittsburgh, PA 15219

Wilson Leong, FSS

Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058
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JUL 2 7 2018CERTIFIED MAIL

Morgan, Lewis & Bockius, LLP
Albert W. Shay
Partner
1i1l Pennsylvania Avenue, NW
Washington, DC20004

RE: JurisdictionalDetermination

CHSB 2013 DSH Uncompensated care Payments GIRP Group, Case No. 16-23l0GC

CarePoint 2013 Uncompensated Care CIRP Group, Case No ' 16-2479GC

Geisinger 2014 Uncompensated Care CIRP Group, Case No ' l7-0430GC

CarePoint 2014 Uncompensated Care CIRP Group, Case No ' 17-1221GC

Rochester Regional Heálth 2014 Uncompensated Care CIRP Group, Case No. 18-0129GC

SanfofdHealth20l4UncompensatedCareCIRPGroup,CaseNo'17-0545GC
Ca¡ePoint 2015 Uncompensated Care CIRP Group, CaseNo' 18-1365GC

Geisinger 2015 Uncompensated Care CiRP Group, Case No ' 18-002lGC

sanfod 201s'uncompensated care -NPR Based GIRP Group, CaseNo. 18-1152GC

Dear Mr. Shay,

The provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in the

above-referenced appeals and finds that it does not have jurisdiction over the Uncompensated Care

issue. The jurisdictional decision of the Board is set forth below'

Pertinent Facts:

The various providers in the above-referenced Common Issue Related Party ("CÌRP") group appeals all

filed their appeal requests from Notices of Program Reimbursement (.'NPR'). The Providers contend

that the rules establiihing the Disproportionate Share Flospital C'DSFf) uncompensated care payment

methodology applicableio the Providers' cost reporting periods are invalid and result in an

understatemeni of the Providers' DSII uncompensated care payments'

The providêrs argue that CMS' understated determination of the DSH uncompensated care payment

amount, the choiðe of data used to determine that amount, CMS' calculations, and the rules goveming

tlrose deierminations are ultra vires, arbitrary and capricious, not based on substantial evidence, and

otherwise contrary to law.

Board's Decision:

The Board finds that it does not have jurisdictìon over the Uncompensated Care DSII paynlent issue

because jurisclicrion is precludecl by 42 u.s.c. $ 1395ww(rX3) and 42 c.F R. $ a12.106(9)(2). Based on
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theseprovisions,judicialandadministrativereviewisnotavailableunde¡42U.S.C.$$1395ffand
1395oo for:

(A) A¡y estimate of the Secrefary for purposes oldetermining the faclors described in

paragraph t2).1
p¡ þ"p"iioi s"lected by the Secretary for such purposes'

Further, the D,C. Circuit Court2 upheld the D'C.^District Court's decision3 that there is no judicial or

administrative review of uncompËnsut"d care DSH payments. In Tampa General, the Provider

challenged the calculation orïrrä ã-ount it would receive for uncompensated care for fiscal year 2014'

The provider cluim.a *,ut trr" i-""t""tv ,*¿ inappropriate data when she selected the hospital cost data

updated in March 2013, i*t*ã oÍ ¿átu updated in August 2013, when calculating its uncompensated

care payments. The provideäguJ ,¡ui it *u. not challenging the estimate of its uncompensated care,

ffi.o,ffi;;;å".lvirg ¿"^åi*rti"¡ tl-'" Secretary relied, ¡"ai"iut review of which is not barred'

The District Coufi found that there was specifìc language in the statute that precluded administrative or

judicial review ofTamp" a."ä.áìt 
"i^lm. 

b""uur"ln challenging the use ofthe March 2013 update

data, the hospital *u. ,""Lioä r.li"w of un,.estimate" used by the secretary to determine the factors

used to calculate additional p?v-"tit." rrt" nC. Circuit court went on to hold that' "the bar on judicial

review of the Secretary's *#u1";;t."ildes review-of the underiying data as w-el1'"4 The CouÍ also

rejected Tampa General'. rg";"ni,ttut it could challenge the underlying data, finding that there caffìot

be judicial review ofthe ""d:;i;;; 
J;i" because thev ñ .-j]:T::::le'and 

*inteeral" to' and

;in'extricaUty intertwined" with, the Secretary's estimate 01 uncompensated care'-

The Board fìnds that the same findings are applicable to the Providers' chaìlenge to lheir 2013'2014'

and2¡t¡uncompensated"u|;u|#|" ilinro*p" General,the Providers here are challenging the

calculation ofthe amount they ieåeiv"d for uncompensated care for FYs 2013, 2014' and 2015' The

Board finds that in challengtlg tìiïü;i.".; ò"#actor's calculation of their uncompensated care final

payment amounts, tt 
" 

prouiåi".s u-." r""iirg t""i"* of an "estimate" used by the secretary to determine

the factors used to calculat" irr"i, nna payment amounts. The Board the¡efore finds thât the Providers

;;; 
"h;11;;;rg 

the underlying áata relied on by the. secrerary ro obtain those fnal payment amounts'

The D.C. Circuit Court in L'ti"iã èt"*a held the bar on judicial review of the Secretary's estimates

precludes review of the underlying clata as well

The Board concludes that it does not have jurisdiction over the uncompensated care DSH issue in the

above referenceo group ,ppäJi""å"." l.¿i"l"l and administrative review of the calculation is barred

ffithIeefactorSthatmakeupth^e.uncompensatedcaIepayment:(1)75percentofestjmated
DSFI payments that *oula u" paio in åù;;;¡ S l395ww(r);(2) l. minus the percentage of individuaìs under age 65 who

are uninsured in 2013 for the Fy 20i;;;ì;;;;;, ";d 
(3) ù; ho;pital specifio value that expresses. the proportion of the

esrimated uncompensat€d "ur" 
un.'Jåìiää"ir t.lr""ti"i (d) hospital with potential to receive DSH payments, to the

amounr ofuncomp"nrut"d "rr" 
for-i¡ ,;;r;;ii"" (d¡ hospltàti rtraireceive påyment under 42 u s c $ l395ww(r)(2)(c)' ?8

Fed. Res. 50496, 5062'1,5063I and 50634'
2 FIa. iearth sciences ctr., !nc. aiiäii" c* r-!osp. v. sec'y of Health & Human sems-2(*Tampa General")' 830 F 3ð

5ls (D.C. Cir.20t6).
3 89 F. Supp.3d l2l (D.D C 2015)
4 830 F.3d 515,517.
s ld. ar 519.
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by statute and regulation. As the uncompensated care_ DSFI issue is the only issue in each appeal, the

nou.à n"r"Uy cljses the above-¡eferenced group appeals and removes them from its docket'

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) aû 42

C.F.R. $$ 405.1875 and 405.7877.

Board Members
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Robert Evarts, Esq.

FOR THE BOARD

*¿lryP

Enclosures:42U.S'C'$1395oo(f)and42C'F.R'$$405.1875and405.1817

Wilson C. Leong Esq., FSS

PRRB Appeals
1701 S. Racine Ave.
Chicago, IL 60608-4058

Noridian Healthcare Solutions, LLC
John Bloom
Appeals Coordinator
JF Provider Audit APPeals

P.O. Box 6722
Fargo, ND 58108-6722

National Government Ser,rices, Inc.
Pam VanAisdale
Appeais Lead
MP: INA I0I-AF42
P.O. Fox 6474
Indianapolis, TN 46206 - 6414

Novitas Solutions, Inc.
Bruce Snyder
JL Provider Audit Manager
Union Trust Building
501 Grant Street, Suite 600
Pittsburgh, PA i5219



DEPARTMENT OF HEALTH & HUMAN SERVICESr"X( Prov¡der Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 27207
4ro-786-2677

JUL g 0 201s
Certified Mail

Isaac Blumberg
Blumberg Ribner, Inc.
I 1400 W. Olympic Boulevard
Suite 700
Los Angeles, CA90064 1582

RE: Expedited Judicial Review Determination
16-1334GC Continuum Health Partners 2005-2006 HMO Pan C Days - Medicaid Fraction CIRP Group

16-1335GC Continuum Health Partners 2005-2006 HMO Part C Days - Medicare Fraction CIRP

16-2457GC Continuum Health Partners 2001-2008 HMO Paft C Days Medicaid Fraction CIRP Group

l6-2458GC Continuum Health Partners 2007 -2008 HMO Part C Days Medicare Fraction CIRP Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (Board) has reviewed the Provider's request for
expedited judicial review (EJR) received J:uJy 26,2078, for the above-referenced appeals. The

Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

'Whether Medicare Advantage Days ("Part C Days") should be

removed fiom the disproportionate share hospital adjustment

("DSH Adjustment") Medicarc Fraction and added to the Medicaid

Fraction consistent with the decision ofthe United States Coul1 of
Appeals for the District of Columbia in Allina Health Services v.

Sebel¡us, 7 46 F.3d 1 1 02 (D.C. Cir. 2014).'

Statutory and Regulatorv Backqround: Medicare DSH Pavment

Parl A of the Medicare Act covers "inpatient hospital setvices." Since 1983, the Medicare

program has paid most hospitals for the operating costs ofìnpatient hospital services under the

prospective payment system ("PPS").'? Under PPS, Medicare pays predetermined, standardized

u-o,,.rß p"idi."hu.g", subject to certain payment adjustments.3

I Providers' EJR request at 1.
2 See 42 U.S.C. $ 1395ww(d)(l)-(5):42 C F.R. Part 4t2.
t Id.
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prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

ãrnounts peidiicharge, subject to certain payment adjustments.3 '

The PPS statute contains a number ofprovisions that adjust reìmbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.r

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as à DSH, and it also detemines the amount of the DSH payment to a qualifying

hospital.? The DPP is detìned as the surn of two fractions expresspd as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part ,A.."

The statute, 42U.5.C. $ 1395w\¡/(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the taction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled 10

benefits under part A of This subchapter and were entitled to
supplemental security income benefits (excluding any State

. supplementation) under subchapter XVI ofthis chapter, and the
'denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled Io benefits under part A of this subchapter . . . .

(emphasis added)

The Medicare/SSl f¡action is computed annually by the Centers for Medicare & Meclicaid

Services C'CMS'), and the Medicare contactors use CMS' calculation to compute a hospital's

DSH payment adjustment.e
The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXID, defines the Medicaid fraction as:

the fraction (expressed as a perôentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

2 See 42 U.S.C. $ I395ww(d)(l)-(s); 42 C.F .R. Part 412.
1td.
a See 42tJ.S.C. $ l395ww(d)(5).
5 See 42 rJ.5.C. $ 139sww(d)(s)(F)(i)(ì); a2 C.F.R. S 412 106.
6 See 42 u.S.C. $S 1395ww(dx5xF)(i)(l) and (d)(s)(F)(v); a2 c F R. $ a 12 106(c)(Ì)'
? See 42 U.S.C. $$
8 See 42 U.S.C. $ I
,42 C.F.R. S 412.1

1395w\'/(d)(s)(FXiv)
395ww(d)(sXF)(vi).
06(bx2)-(3).

and (vii)-(xiij); 42 C.F.R. 5 412.106(d).



Blumberg Ribner Continuutn Health Paltners Part C Groups

EJR Detelmination
Case Nos. l6-1334GC, l6- 133 5GC, 16-2457GC, l6-2458GC
Page 3

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who vtere nol entitled 10 benefits under

part A of this subchapter, and the denominatol of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.l0

Medicare Advantase Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals emolled under this section with the organization and entitled to

benefits under paÍ A ofthis subchapter and enrolled under part B of this subchapter ' . "
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred tô as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretarylr stated that:

Based onthe language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1 3 95ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

. "patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who teceive care at a qualified FIMO. Prior to December

1, 1987 , we \¡r'ere not able to isolate the days ofcare associatecl

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSFI adjustment].

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were assocìated with
Medicare patients. Therefore, since that time we have been

including IìMO days in the SSl/Medicare percentage [of the DSH
adjustment].Ì2

ro 42 C.F.R. $ 4r2.r06(bx4).
rr of Health and l-luman Services.
ì2 55 Fed. Reg. 35,990,39,994 (Sept 4, 1990).
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At that time Medicare Part A paid for HMO seruices and patients continued to be eligible for
Paft A.l3

With the creation of Medicare Part C in 1997 ,ta Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutoly change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
benefìciary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C' those patient days

atftibutable tu fhe beneficiary should not be included ín the

Medícare fraction of the DSH patíent percentage. These patient
days should be included in the count of total patient days in the

Medicare fraction (the denomínator), and the patient's days for the

M+C benelìciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . . (emphasis

added)r6

The secretary purpoftedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ al2 106(b)(2)(i) to

include the days associated with lPart C] beneficiaries in the Medicare fraction ofthe DSH

calculation."l7 In response to a comment regarding this change, the Secretary explained that:

. . . I|re (o agree thar once Medicare beneJìciaries elect

Medicaie Part C coverage, !hey are slill, in some sense,

entitled to beneJìts under Medicare Part A, We agree with

tr Id.
la The Medìcare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR20l5,
codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [ìn
Meáicarel on December 3 I 1998, with an eligible organization under . . [42 U.S.C. l395mm] shalì be considered

to be enro Iled with that organization on January I , I 999, under part C of Title XVIII . . jf that organization as a

contract under that part for providing services on January 1, 1999 . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act ofz003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medjcare+Choice program \Ìith the new Medicare Advantage

program
r569 Fed

under Part C ofTitle XVIII.
Reg. 48,91 8, 49,099 (A\te. 11 ,2004)

1668 Fed. Reg. 27,154,27,208 (May 19,2003)-
r? 69 Fed. Reg. ar 49,099.
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the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, wo are

not adopting as final our proposal staled in the May 19' 2003

proposed rule to include the days assocíated with M+C
beneficiaries ín the Medicaid fraction. Instead, we are
adopting a policy tc¡ include the patient days for M+C
beneficiaries in the Medicare fraction . ' . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days

associated t¡/ith M+C beneficiaries in ihe Medicare liaction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Parl c inpatient days in the Medicare

fraction ofthe DSH calculation.

Althoirgh the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatofy language was published until
A¡gttst22,2007 when the FFY 2008 final rule was issued.le In that publication the Secretary

noted that no regulatory change had in fact occuned, and announced that she had made

"technical corrections" to the regulatory language consistent vvith the change announced in the

FFY 2005 IPPS final rule. As a result, Paft C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the Dist¡ict of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The secretary has not acquiesced to that decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the

decision in Altina. As a result, the 2004 regulation requiring Parl C days be included in the Part

A/SSI fraction and ¡emoved from the Medicaid fraction remains in effective as set forth in 42

c.F.R. $$ 412.106(b)(2)(i)(B) and (bx2xiiÐ(B). The Providers point out that they have met the

timely filing requirements and the amount in controversy and believe that EJR is appropriate

since tl.re Board is bound by the regulation.

Decision of the ßoard

pursuantro 4211.5.C.$ i395oo(f)(1)ancltheregulationsat42C.F.R.$ 405.1842(Ð(1)(2011),the

Boar.d is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

18 ld.
te 72 Fed. Ree.4'1,130,47,384 (August 22,2007).
20 746 F.3d I102 (D.C. Cir.2014).
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conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling,

Jurisdictional Detemination

The par-ticipants in this EJR request have filed appeals involving fiscal yeaÌs 2005 through 2008.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to Decerhber 3 1, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda HospiTal

Association v. Bowen.2lIn that case, the Supreme Courl concluded that a cost report submitted in

full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the cont¡actor is without the power to award reimbursement.22

On August 21, 2008, new regulations governing the Board were effective.23 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

required for cost report periods ending on oI aftel December 31,2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost repofi under

protest. This regulatory requirement was litigated in Banner Heart Hospital v Burwell
(Banner).2a In Banner, the provider filed its cost rèport in accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's

request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Courl concluded that, under Bethesda, lhe 2008 self-disallowance regulation could

not be applied to appeals raising a lcgal challenge to a regulation or other policy that the

Medicaie Contractor conlcl not address.25

The Secretary did not appeal the decision in Banner utd decided to apply the holding to certaìn

similar administrative appeals. Effective Apr1l23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 3 1 , 2008 and which began

before January 1, 2016, Under this ruling, \ryhere the Board detemines that the specific item

2r I o8 S. cr. 1255 (19s8). Se¿ ¿/so CMS Ruling CMS- i 727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment poiicy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any dìsallowance lor the item. The provider effectively seJf-

disallowed the item.).
22 Bethesda at 1258-59.
21 '13 Fed. Reg. 30190, 30240 (May 23,2008).

'?4 
201 F. Supp. 3d I 3 I (D.D.C. 201 6)

25 Banner at 142.
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under appeal was subject to a regulation or payment policy that bound the Medicare.Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable

However, a provider could elect to self-disallow a specifìc item deemed non-allowable by filing
the matter under protest.

The Boa¡d has determined that participants involved with the instant EJR request have had Pat
C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or

self-disallowed the issue such that the Board has jurisdiction to hear their respective appeals. In
addition, the participants' documentation shows that the estimated amount in controversy
exceeds $50,ô00, as required for a group 

^ppeal26 
and the appeals were timely filecl. The

estimated amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in each case.

Boa¡d' s Anaìysis Reeardins the Appealgd-lssue

The appeals in this EJR request involve tlre 2005 through 2008 cost reporting periods, thus the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's

FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this
regulation in Allina for the time period at issue ìn these requests. However, the Secretary has not
formally acquiesced to that vacatur and, in this regard, has not published any guidance on how
thc vacatur is being implemented (c.g., only circuit-wide versus nationwide). See generally
Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D.2016), appealfiled,No.16-5314
(D.C. Cir., Ocf 31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bring
suit in either the D.C. Circuit or the ci¡cuit within which they are located. ,S¿¿ 42 U.S.C.

$ l395oo(f)(l). Based onthe above, the Board must conclude that it is otherwise bound by the

regulation for purposes of this EJR request.

Board's Decision Regarding the E.JR Request

The Board finds that:

'1) 
it has jurisdiction over the matter for the subject years and that the

Providers are entitled to a hearing before the Board;

2) basecl upon the palticipants' asserlions regarding 42 C'F R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the appliôable existing Medicare law and regulation (42

C.F.R. $ 405.1861);and

26 See 42 C.F.R. $ 405.1837
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4) it is \¡/ithout the authority to decide the legal question of whether 42

C.F.R. $$ 412.t06(b)(2)(1)(B) and (bX2XiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F R. $$ 412.106(bX2XÐ(B)

and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and herebv

grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

àays from the receipt ofthis decision to institute the appropriate action for judicial review. Since

there are no other issues under dispute in these cases, the cases are hereby closed.

Boa¡d Members Parlicipating

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Roberl A. Evarts, Esq.

FOR THE BOARD

Enclosures: 42 U.S.C. $ 1395oo(f), Schedules of Providers

cc: Pam VanArsdale, NGS (Certified Mail w/ Schedules of Providers)

Wilson Leong, Esq., Federal Specialized Services (w/Schedules ofProviders)

.km,(
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410-746-267r

JUL 3 0 2018
CERTIFIED MAIL

Mark Polston
King & Spalding, LLP
1700 Pennsylvania Ave., NW
Suire 200
Washington, DC 20006-47 06

RE: CaseNos.:15-1199GC, 15-1200GC, 15-1201GC, 16-0750GC, 16-0751GC, 16-0768G'

16-076gGC,11-r042GC,17-llsz3c, i7-1153GC, 18-0447GC,18-0448GC, 18-0528GC

Providers: Various King & Spalding, LLP FFYs 2015,2016'207'7 ' and 2018 DSH

Uncompensated Care GrouP APPeals

Provider Nos.: Various
FYEs: 9 /301201 5, 9 l3O/20r6, 9 130/2017 and 9/30/2018

, Dear Mr. Polston;

The provider Reimbursement Review Board (PRRB or Board) has reviewed the documents in the

above-referenced group appeals. The Board finds that it does not have jurisdiction over the

uncompensated care dispiopor-tionate share hospital (DSH) payment issue because jurisdiction is

precluáed by 42 U.S.C. $ 1395ww(r)(3) and 42 C F'R' $ a12'106(9)(2)'

Background

On Jantrary 28,2015,January 7g1h,271h,2016, February 14fh, 17th,2017 , and January 4tr', 1 9th, 201 8, the

providers in the above-referenced group appeals filed group appeal requests with the Board from the

August 22, 2014, August 17, 201s;Augu sT22,2016, and August 14,201'7 Final Rules setting forth the

fedãrd fisóal years (FFy) 20t5,2016,2071 , and 2018 Inpatient Prospective Payment System (IPPS)

rates.r The prãviders chailenge CMS' calculation of the pool of uncompensated care payments available

for distribution to DSH hospiials as ñnalized in the 201 5, 2016,2011 , and 201 8 IPPS rulemakings.2

The providers contend CMS acted beyond its authority and otherwise arbitrarily and capriciously in its

calculation of the size ofthe pool ofthe uncompensated care payments available for distribution to DSH

eligible hospitals in its calculation ofFactors 1 and 2 (the distribution pool). The Providers maintain

CMS' determination of the distribution pool was beyond its authority, ultra vires. Thus, the preclusion

of review provision found in the Social Security Act $ I S86(rX3) does not apply'

',79F"0.Reg.49854,50,008-22(AuE.22,zot4)"80Fed.Reg.49,326,49515-30(Aug. 17,2015),81 Fed. Reg.56762,

56946-73 (Ñg.22,2016), and 82 Fed. Reg 37990,38t92-200 (August 14,201'7)'
, JurisdictiònalChallenges were filed in thé above-referenced group appeals. The Board's decision responds to thes€

jurisdictional documents as well.
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The Providers argue cMS acted beyond its authority by violating the notice and comment rulemaking

requirements of tlhe Administrative Procedure Act. The P¡oviders contend CMS failed to provide

,,rifì"i".rt infonnation regarding its calculation of the proposed distribution pool to allow for the

presentation ofrelevant comments by the Providers. The Providers assert CMS specifically

äcknowledged in the final rule that the distribution pool was lower than the commenters may have

expected due to the assumption that the expansion population is he¿lßier than the rest of tire Medicaid

pÁiri"ii", 
^¿ 

will utilize fewer hospital services. The Providers argue this assumption is not supported

ty any evidence and was not disclosèd until the final rulemaking, thereby entìrely depriving the

pilå";;ìñ;nt io 
"irutt"ng" 

t¡e assumption or to offer counteruailing arguments.3

The providers maintain while the preclus.ion of review provision may protect the substance of CMS'

determinations from review, it doås not give CMS carte blanche to disregard the procedural safe-guards

established for how CMS arives ai thosã determinations. The Providers contend the preclusion of

.".ri"* p.oui.ion is not an invitation for CMS to regulate by foregoing notice and comment rulemaking'

The providers asserl CMS also acted beyond its authority in failing to adhere to the binding decision of

rhe District of Columbia Circuit Court in Atlìna Health Servs. v. Sebelius,746 F.3d 1 102, 1 1 1 1 (D'C'

Cir.2014). The Providers contend the 2011 baseline number employed by CMS in calculating the

distributián pool is significantly underÁtated because in contravention ofthe D.C. Circuit's holding in

Altina, iïcontinues to systematically treat patient days paìd under Part C as days entitled to benefits

under Þan A, which results in a significani reduction to the distribution pool. The Providers argue since

CMS is usin! 201 I as the baseline period, and in 2011-there was no valid agency policy of treating

patient days [aid under part C as dãys entitled to be¡efits under Part A, CMS was obligated to coffect

, ihut bur"lin"'number to conform to the court's bincling detenlinatio n in Allina' The Providers contend

fhe 2)llbaseline was calculated in relia¡ce on cMS' policy of treating patient days paid under Parl C

as days entitled to benefits tnder Part A; Allina has specifically held that thal policy is null and void. As

such, CMS has acted U"yonã lìr-*tf,oiiíy by violatinþ a binding determination of the judicial branch.a

Board's Decision

The Board finds that it does not have jurisdiction over the uncompensated care DSH payment issue

because juristìicrio' is pr-ecluded by 4i U.S.C. g 1 395wwGX3) and 42 C.F.R. $ a 1?-.1 06(9)(2). Based on

these prãvisions, judicial ancl a<iminist¡ative review is precluded under 42 U'S.C. $$ 1395ff (individual

appeals) and 1395oo (Board appeals) for:

(A) Any estimate of the secretafy for purposes of determining the factors described in

paragraph 12).5

(B) Any period selected by the Secretary for such purposes'

3 Providers'Group AppeaÌ Requests at 1-2
a ld. at 3.
, iaru¿raph(2) is a reference to the three factols that make up the uncomÞensated care payment: (1) ?5 percent ofestimated

osH p'ovr"ìt, t¡ut would be paid in absence of g 1395ww(r); (2) l. minus the p€rcentage of individuals under age 65 who

are uninsured in 2013 for the Fy 2014 calculatioi; and (3) the hospital specific value that express€s the propoñion ofthe

, estimatecl uncomp€nsated caï€ amount for each sutsection (d) hospitaì with potential to receive DSll payments, to the

1 
".å""i"rì"""Jp"nsated 

care for allsubsection (d) hospitals thatreceive payment under 42 U S.C. $ 1395ww(rx2xc) 78

Fed. Reg. 50496,50627,50631 and 50634 (August l9'2013)'



FuÍher, the D.C. Circuit Court in Tampa Generalí upheld the D.C. District Coufl's decisionT that there

is no judicial or administrative review of uncompensated care DSH payments. In Tampa General' lhe '

proviäer challenged the calculation ofthe amount it would receive for uncompensated care for FFY

2014. The proviãer claimed that the Secretary used inappropriate data when she selected the hospital

oost data updatetl in March 20i3, instead ofdata updated 1April 2013, when calculating its

uncompenÁated care payments. The Provider argued that it was not challenging the estimate of its

uncompensated ca.e,^but rather the underlying data on which the Secretary relied, judicial review of
which is not barred.

The District Courl found that there was specific language in the statute that precluded administrative or

judicial review of Tampa General's claims because in challenging the use of the March 2013 update

äata, the hospital was ieeking review ofan "estimate" used by the Secretary to determine the factors

useá to 
"alcuiate 

additional pãyments. The D.C. Circuit Court went on to hold that, "the bar on judicial

review ofthe Secretary's esiiÁates precludes review of the underlying data as well."8 The Circuit Court

also rejected Tampa éeneral 's argument that it could challenge the underlying data, finding that there

"un 
roib" ¡udi"iai.evi"w of the underlying data because they are "indispensable' and "integral" to, and

..inextricaúly intertwined" with, the Secretary's estimate of uncompensated care.e

The Ci¡cuit Coutt also found Tampa General's argument that because the statute directs the Secretary to

base her estimates on appropriate data, any estimate based on inappropriate daTa is ultra vires

unpersuasive. The Court noied to challenge agency action on the ground that it is ultra vires, Tampa

General mtsl show a patent violation ofagency authority. The Court found the Secretary's choice of

data is not obviously beyond the terms of the statute; and by asking the Coufi to review the

appropriateness of ihe dãta the Secretary used to calcuiate Tampa General s DSFI payment, the Provider

is ãsking the Coult to engage in the kind ofcase-by-case review ofthe reasonableness or procedural

propri"t], of the Secretar!'s individual applications that Congress intended to bar.r0

The Board finds that the same findings are applicable to the Providers' challenge to their 2015,2016,

20lj and 201 8 uncompensated care payments. Simila¡ to 'L'ampa General, the Providers here are

challenging CMS' calôulation ofthe size of the pool ofuncompensated care payments available for

distribuiio;. The providers maintain CMS' determination of the disl¡ibution pool was beyond its

authority, ultra vires. i¡ challenging CMS' calculation ofthe uncompensated care distribution pool, the

provideis are seeking review ofan "estimate" used by fhe Secretary to determìne the factors used to

calculate their paymðnl amounts. Although the Providers here are challenging additional parts ofthe

uncompensateá cãre calculation (Part C days) than in Tampa General, rhey are still challenging the

underlying data.

The Board fìnds that it does not have jurisdiction over the uncompensated care DSH issue in the above

referenced group appeals because ju<Íicial and administrative review of the calculation is baned by

PRRB Case Number 15-1132GC et al

Page 3

6 Fla. Health Sciences Ctr., Inc. dba Tampa Gen. Hosp. v. Sec'y of Health & Human Sens, 830 F.3d 5l 5, 517-l 8 (D C Cir

2016).
7 89 F. Supp. 3d l2l (D.D.C 20ls)
I 830 F.3d 5l 5, 5 I 7.
e Id. af 519.
to ld. at 522.
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statute and regulation. As the uncompensated care DSH issue is the only issue in these appeals, the

above-referenied group appeals are Éreby closed and removed from the Board's docket-ll

Board Members participating:

Charlotte F. Benson, CPA
Gregory Ziegler, ePA, CPC-A
Robert Evarts, Esq.

Charlotte F. Benson, CPA
Board Member

cc: Wilson Leong, Federal Specialized Services

Pam VanArsdale, National Govemment Services, Inc'
Byron Lamprecht, WPS Govemment Health Administrators
Láurie Polsõn, Palmetto GBA c/o National Govemment Servicès

Cecile Huggins, Palmetto GBA
Mounir Kamal, Novitas Solutions, Inc.

Bruce Snyder, Novitas Solutions, Inc.

I ìr As the appeals are being dismissed in their entiïety on subject matter jurisdiction, the Board is not attaching the ScheduJe

of Providers for each grottp appeal to the decision.

FORTHE BOARD

t",1"+u+ ß'*^-



DEPARTMENT OF HEALTH & HUMAN SERVICESi# Provider Reimbursement Review Board
15OB Woodlawn Drive, Suite 100
Balt¡more, MD 21207
4LO-746-267 t

CERTIFIED MAIL JUI g 0 Z0t0

Mark Polston
King & Spalding, LLP
1700 Pennsylvania Ave., NW
Suite 200
Washington, DC 20006'47 06

RE: CaseNos.:15-1132GC, 15.1|34GC,15-1202GC,15-12|6G'15-1217GC' 16-0753Gc'

16-0761GC,16-0808GC, 1l-1041GC,17-1091GC, 17-1 150GC, 17-i151G, 18-0449GC,

1S-0622G
Providers: Various King & Spalding, LLP FFYs 2015'2016,2017'and 2018 DSH

Uncompensated Care GrouP APPeals

P¡ovider Nos.: Various
FYEs: 9 1301201 5, 9 130/201 6, 9 /30/2017 and 9 /3012018

Dear Mr. Polston,

, The p¡ovider Reimbursement Review Board (PRRB or Board) has reviewed the documents in the

above-referenced group appeals. The Board finds that it does not have jurisdiction over ihe

uncompensated caie disproporlionate share hospital (DSH) payment issue because jurisdiction is

precluded by 42 U.S.C. $ 1395ww(r)(3) and 42 C.F.R $ a12 106(gX2)'

Background

on January 28,2015,January 19th, 22"d,27t1',2016, February 14th,I'7rh'2ft,2017, and January 10th,

26,h,2078: fhe Provide¡s in the above-refêrenced group appeals filed group appeal requests with the

Board from the August 22, 2014, August 1l ,2015, August 22, 2016, and August 14, 2017 Final Rules

setting forth the fedèral fiscat years (FFY) 2015,2016,2017 , and 201 8 Inpatient Prospective Payment

Syste; gpps) rates.r The Providers challenge CMS' calculation of the pool ofuncompensated care

páyments ulruilubl" for distribution to DSFI hospitals as finalized in the 2015, 2016,2017, and 2018

IPPS rulemakings.

The providers contend CMS acted beyond its authority and otherwise arbitrarily and capriciously in its

calculation ofthe size of the pool ofthe uncompensated care payments available for distribution to DSH

eligible hospitals in its calculation ofFactors i and 2 (the distribution pool). The Providers maintain

CMS, determination of the distribution pool was beyond its authority, ultra vires. Thus, the preclusion

ofreview provision found in the Social Security Act $ 1886(r)(3) does not apply'

The providers argue CMS acted beyond its authority by violating the notice and comment rulemaking

I requirements of the Administ¡ative .Procedure Act. The Providers contend CMS failed to provide

179 Fed. Reg. 49854,50,008-22 (Aug.22,201Ð,80 Fed. Reg. 49,326,49515-30 (A\g. 1',7,2015),81 Fed Reg.56762,

569a6-n (Ñ'tg.22,2016), and 82 Fed. Reg. 3'7990,3s192'200 (August 14,2017)'
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sufficient information regarding its calculation of the proposed distribution pool to allow for the

;presentation ofrelevant comments by the Providers. The Providers assert CMS specifically

ãcknowledged in the final rule that the distribution pool was lower than the commenters may have

expected due to the assumption that the expansion population is healthier than the rest ofthe Medicaid

population and will utilizJfewer hospital services. The Providers argue this assumption is not supported

by any evidence and was not disclosed until the fìnal rulemaking, thereby entirely depriving the

Proviãers the right to challenge the assumption or to offer countervailing arguments.2

The Providers maintain while the preclusion of review provision may protect the substance of CMS'

determinations from review, it does not give CMS carîe blanche to disregard the procedural safe-guards

established for how CMS arives at those determinations. The Providers contend the pleclusion of
review provision is not an invitation for CMS to regulate by foregoing notice and comment rulemaking.

The Providers assert CMS also acted'beyond its authority in failing to adhere to the binding decision of
the District of Columbia Circuit Court in Allina Health Servs. v. Sebelius,746 F.3d 1 102, 1111 (D.C'

Cir.2014). The Providers contend the 201 1 baseline number employed by CMS in calÒulating the

¿istribution pool is signiflcantly understated because in contravention of thc D.C. Circuit's holding in

Altina, it continues to systematically treat patient days paid under Part C as days entitled to benefits

under Part A, which results in a significant reduction to the distribution pool. The Providers argue since

CMS is using 201 1 as the baseline period, and in 2011 there was no valid agency policy of treating

patient days laid under Part C as dãys entitled to benefits under Part A, CMS was obligated to correct

ihat baseline-númber to conform to the court's binding determinalion in Allína. The Providers contend

the 201 1 baseline was calculated in reliance on CMS' policy oftreating patient days paid under Part C

,as davs entitled to benefits under Part A; l/linahas specifically held that that policy is null and void. As

r"J,'CfufS ¡"r acted beyond its authoriiy by violating a binding determination of the judicial branch.3

Board's Decision

The Board finds that it does not have jurisdiction over the uncompensated care DSH payment issue

because jurisdiction is precluded by 42 U.S.C. $ 1395ww(r)(3) and 42 C.F.R. 5 a12.106(Ð(2). Based on

these próvisigns, judic.ial alcl adniinistrative review is precluded unde¡ 42 U.S.C. $$ 1395ff (individual

appeals) and 1395oo (Board appeals) for:

(A) Any estimate of the Secretary for purposes of determining the factors described in

paragraph 12).4

(B) Any period selected by the Secretary for such purposes

2 Providers'Group Appeal Requests at l-2.
3 ld. at 3.
a paragraph (2) is a reference to the three factors that make up the uncompensated care payment: (l ) 75 percent ofestimated

OSU p"aymeìtÁ that would be paid in absence of g 1395w\ry(r); (2) 1 minus the percentage oFindividuals under age 65 who

are uninsured in 201 3 for the FY 20 l4 calcuÌation; and (3) the hospjtal specific value that expresses the proportion ofthe

¡ estimated uncompensated caïe amount for each subsection (d) hospital with potential to recaive DSH Fayments, to the
' 

amount of uncompensated care for all subsection (d) hospitals that receive Paymenl under 42 U.S.C. $ l395ww(rX2XC). 78

Fecl. Reg. 50496, 5 062'1 , 50631 and 50634 (August 19, 201 3)'
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Further, the D.C. Circuit Court in Tampa Generals upheld the D.C. District Court's decisionó that there

is no judicial or administrative review ofuncompensated care DSH payments. In Tampa General,Ihe
Provider challenged the calculation of the amount it would receive for uncompensated care for FFY

2014. The Proviãer claimed that the Secretary used inappropriate data when she selected the hospital

cost data updated in March 2013, instead of data updated in April 2013, when calculating its

uncompensatecl care payments. The Provider argued that it was not challenging the estimate of its

uncompensated care, but rather the underlying data on which the Secretary relied, judicial review of
which is not bar¡ed.

The District Court found that there was specific language in the statute that precluded administ¡ative or

judicial review of Tampa General's claims because in challenging the use ofthe March 20i 3 update

data, the hospital was seeking review ofan "estimate" used by the Secretary to determine the factors

used to calculate additional payments. The D.C. Circuit Court went on to hold that, "the bar onjudicial
review ofthe Secretary's estimates precludes review ofthe underlying data as well."7 The Circuit Court

also rejected Tampa General t argument that it could challenge the underlying data, finding that there

"un.roi 
b. ¡,tdicial review of the underlying data because they are "indispensable" and "integral" to, and

"inextricaúly intertwined" with, the Secretary's estimate of r¡ncompensàted care.8

The Circuit Coufi also fornd Tampa General's argument that because the statute directs the Secretary to

base her estimates on appropriate data, any estimate based on inappropriate data is ultra vires

unpersuasive. The Court noted to challenge agency action on the ground that it is ultra vìres, Tampa

Gineral mus1 show a patent violation of agency authority. The Court found the Secretary's choice of
data is not obviously beyond the terms ofthe statute; and by asking the court to review the

lappropriateness ofthe data the Secretary used to calculate Tampa General 's DSH payment, the Provider
'ii asking the Cout to engage in the kind ofcase-by-case review of the reasonableness or procedural

propriet-y ofthe Secretary's individual applications that Congress intended to bar.e

The Board finds that the same findings are applicable to the Providers' challenge to Thdl 2015,2016,
201.7 and 2018 uncompensated care payments. Similar to Tampa General, the Providers here are

challenging CMS' calculation of the size of the pool of uncompensated care payments available for
distribution. The Providers maintain CMS' detcrmination of the tlistribution,pool was beyond its

autlrority, uhra vires.In challenging CMS' calculation of the uncompensated care distribution pool, the

Providers are seeking review ofan "estimate" used by the Secretary to determine the factors used to

calculate their payment amounts. Although the Providers here are challenging addilional parts of the

uncompensated care calculation (Part C days) than in Tampa General, they are still challenging the

underlying data.

The Board ñnds that it does not have jurisdiction over the uncompensated care DSH issue in the above

ieferenced group appeals because judicial and administrative review ofthe calculation is barred by

5 Flq. Health Sciences Crr., lnc. dba Tampa Gen. Hosp. v. Sec'y of Health & Huntan Servs, 830 F.3d 5l 5, 517- 18 (D.C. Cir

2016).
6 89 F, Supp,3d 121 (D.D.C.2015).
7 830 F.3d 5 15, 5 I 7.
I Id. at 519.
t ld. at 522.
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above-referenced group appeals are hereby closed and removed from the Board's docket.l0
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Board Members Parlicipatins:
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Roberl Evarts, Esq.

f,n*l"rø f ß*--
FORTHEBOARD

Charlotte F. Benson, CPA
Boald Member

cc: Wiison Leong, Federal Specialized Services

Pam VanArsdale, National Government Services, Inc'

Byron Lamprecht, WPS Govemment Health Administrators

Láurie Polsãn, Palmetto GBA c/o National Govemment Services

Cecile Huggins, Palmetto GBA
Mounir Kamal, Novitas Solutions, Inc'
Bruce Snyder, Novitas Solutions, Inc.

ro As the appeals are being dismissed in their entirety on subject matter j urisdiction, the Board is not attaching the Schedule

ofProviders for each group appeal to the decision


