
DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

Provider Reimbursement Revie\¡,/ Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 2I2O7
470-786-2671

llAY o r Z0t0
H. Anne Browne
Sr. Appeals Analyst Reimbursement Dept.

HCA, Inc.
One Park Plaza, Building FP-4
Nashville, TN 37203

RE: North Austin Medical Center, Provider No. 45-0809, FYE 06/3012013, Case No. 18-0489

Dear Ms. Bror,r'ne:

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-

captioned individual appeal and finds that it does not have jurisdiction over the matter. The

specific facts with regard to the case and the Board's determination are set forth below.

Bp¡flnp¡!.-Iac6:

The Notice of Program Reimbursement (Ì.{PR) for North Austin Medical center's 2013 cost

reporting period was issued on July 28, 2017 ønd included the most recent SSI percentage, that

wãs recilðulated by the Centers for Medicare and Medicaid Services C'CMS) þost-2011 Final

Rule with new data matching).

On October 25,2017, the Provider submitted a Request to Recalculate SSI based on Hospital's

Fiscal Year to the Medicare Contractor.

HCA frled an appeal on behalf of the Provider on J¿ll.|uary 12,2018 based on the July 28,2017

NPR. The sole issue in the individual appeal is characterized as "[w]hether the SSI% used in the

dispropofiionate share percentage ["DSH"l on the Notice of Program Reimbursement rNPR']
correctly reflected the "routine use data" for the provider's cost report year."

Board Determination:

Pursuantto42lJ.S.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840,aproviderhasaright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the fìnal determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days

of the date ofreceipt ofthe fìnal determination.

Although the Medicare Conhactor did not challenge jurisdiction over the issue in this case, the

Board finds that it does not have jurisdiction. The issue under appeal deals with the Provider

preserving its right to request realignment ofthe SSI percentage from the federal fiscal year to its

cost reporting period. Under 42 C.F.R. $ 412.106(bX3), for determining a Provider's DSH
p"t""ttiug", "[i]f a hospital prefers that CMS use its cost reporling data instead ofthe Federal

fiscal year, it must fumish to CMS, through its intermediary, a rvritten request . . . ."
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In the Provider's issue statement, it indicates "[t]he Provider would qualify for an additional

DSH payment . . . if the SSI % used on the NPR in the DSH percentage were changed to

incorporate the routine use data fo¡ the Provider's cost reporting yea¡ from July 1, 2012 through

June30,2013."rAsnotedabove,althoughtheProviderfiledaRequesttoReôalculateSSIbased
on the Hospital's Fiscal Year with the Medicare Contractor on October 25, 2017, the Medicare

Contractor has not issued a final determination from which the Provider can be dissatisfied for
appeal purposes. Based on this reasoning, the Board finds that it does not have jurisdiction over

thè realignment issue and dismisses it from the appeal. Since there are no other issues pending in
the appeãI, the Board hereby closes case number 18-0489 and removes it from the docket.

Review of the jurisdictional determination may be available under the provisions of 42 U.S.C. $

1395oo(f) and 42 C.F.R. $$ 405.1875 and 405.18'77.

Board Members:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR THE BOARD

Enclosures:42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1817

cc: Mounir Kamal, Novitas Solutions, Inc. (J-H)

Wilson C. Leong, Esq., CPA, Federal Specialized Services

,Å"v+ilf#
Gregory H. Ziegler, CPA, CPC-A
Board Member

I Providcr Appeal at Tab 3.



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4to.7a6-267L

, Ì,tAY 01 2018
Kathleen Giberti
Director - Client Services
Toyon Associates, Inc.
1800 Sutter Street, Suite 600
Concord, CA945202546

RE: St. Mary's Medical Center, Provider No. 05-0300, FYE 06/3012012' Case No. 15-2342

Dear Ms. Giberti

The Provider Reimbu¡sement Review Board (the Board) has begun a review ofthe above-

captioned individual appeal. We note that the Provider appealed from a Notice of Program

Reimbursement (NPR) for a 2012 cost reporting period. The NPR, which was issued on October

29,2014, was issued to include the most recent SSI percentage that was recalculated by the

centers for Medicare and Medicaid Services ('cMS') (posc2011 Final Rule with new data

matching). The specific facts with regard to the case and the Board's determination are set forth
below:

Pertinent Facts:

The Provider filed an appeal on April 21,2015 from the NPR issued on Octob er 29,2014-

There are two remaining issues in the individual appeal:

1. Additional Medicaid Eligible Days and

2. the SSI Ratio Alignment to Provider's Cost Reporting Year.l

The SSI Realignment issue under appeal cleals with the Provider preserving its right to request

realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period-

Board Determination:

Although the Medicare Contractor did not challenge jurisdiction over the SSI Realignment issue,

the Board finds it does not have jurisdiction over this issue. Under42 CF.R. $412.106(bX3),
for determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost

reporting data instead of the Federal fiscal year, it must fumish to CMS, though its
intermediary, a written request . . . ." In the Provider's issue statement, it indicates "[t]he
Provider will consider requesting CMS realign the Provider's SSI Percentage to the provider's

cost repofiing year."2 Therefore, a request to cMS has not yet been made. without this written

request, the Medicare Contractor cannot issue a final determination from which the Provider can

be dissatisfied for appeal purposes.

I AÌl other issues have been transferred to group appeals.
2 Provider Appeal at Tab 3, Issuc 7.



St. Mary's Medical Center
Page No. 2

Therefore, the Board finds it lacks jurisdiction over the SSI Realignment issue and dismisses it
from the appeal. The Medicaid Eligible Days issue remains pending and will be scheduled for
hearing under separate cover.

Review of the jurisdictional determination may be available under the provisions of 42 U.S.C. $

1395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877 upon final disposition ofthe case.

Board Members:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FORTHE BOARD

4ffiil'ftf,DZiegler, CPA, CPC-A
Board Member

Enclosures: 42U.5.C. $ 1395oo(f and 42 C.F.R. $$ 405.1875 and405.1877

cc: Lorraine Frewert, Noridian Healthcare Solutions (J-E)

Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES,.k
CERTIF'IED MAIL

Provider Reimbursement Revìew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, l,4D 27207
470-746-267 7

ilAY o I ZOie
James F. Flynn, Esq.
Bricker & Eckler LLP
100 South Third Street
Columbus, OH43215 4291

RE: Grady Memorial Hospital, ProviderNo. 36-0210, FYE 06/30/2010, Case No. 14-2413

Dear Mr. Flynn:

Thc Provider Reimbursement Review Board (the Board) has begun a review of the above-

captioned individual appeal and finds that it does not have jurisdiction ovel the matter. The

specific facts with regard to the case and the Board's determination are set fofh below.

Pertinent Facts:

The Notice of Program Reimbursement (NPR) for Grady Memorial Hospital's 2010 cost

reporting period was issued on August 21, 2013 and included the most recent SSI percentage,

that was recalculated by the Centers for Medicare and Medicaid Services (.'CMS') þost2011
Final Rule with new data matching).

On February 14,2014, Bricker & Eckler filed an appeal on the Provider's behalf based on the

August 21,2013 NPR. The sole issue in the individual appeal was characterized as the "[S]hift
to provider's cost repoft year for calculation ofthe [disproportionate share percentage] DSH
percentage."l'2

Board Deterrnination:

Pursuantto42U.S.C.$1395oo(a)and42C.F.R.$$405.1835-405'l840,aproviderhasaright
to a hearing before the Board with respect to costs claimed on a timely filed cost reporl if it is
dissatisfied with the final detemination of the intermediary, the amount in controversy is

$10,000 o¡ more (or $50,000 for a group), and the request for a hearing is filed within 180 days

ofthe date of receipt ofthe final determination.

Although the Medicare Conffactor did not challenge jurisdiction over the issue in this case, the

Board finds that it does not have jurisdiction. The issue under appeal deals with the Provider
preserving its right to request realignment ofthe SSI percentage from the federal fiscal year to its

cost repolling period. Under 42 C.F.R. $ 412.106(bX3), for determining a Provider's DSH
percentage, "[i]f a hospital prefers that CMS use its cost reporting data instead of the Federal

fiscal year, it must furnish to CMS, through its intermediary, a written request . . . ."

I Provider Appeal at Tab 3
2 The Provider added the Dual Eligible Days issue to the case on April 18,2014, but the issue was

simultaneously transferretl [o a conrnolt issue related party (CIRP) group, Case No 14-3067GC.
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In the Provider's issue siatement, it indicates that it has already requested data from CMS to

make a determination regarding whether the calculation should be based on the provider's cost

report yeat instead of the FYE. Further, the Provider explains that, once the information is

received fronr CMS, it will evaluate the data and thcn makc thc appropriatc rcquest to
perform the "shift." (emphasis added)

As the Provider acknowledges, it has not yet received the information from CMS. Consequently,

a request for recalculation has not yet have been filed. Since the Medicare Contractor has not

issued a final determination from which the Provider can be dissatisñed for appeal purposes, the

Board finds that it does not have jurisdiction over the realignment issue and dismisses it from the

appeal. Since there are no other issues pending in the appeal, case number 14-2413 is hereby

closed and removed from the Board's docket.

Review of the jurisdictional deteni.rination may be available under the provisions of 42 U.S.C. $

1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FORTHE

Ziegler, CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. $ 1 395oo({) and 42 C.F.R. $$ 405' 1 875 and 405. 1 877

cc: Judith Cummings, CGS Administrators (J-15)

Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suìte 100
Balt¡more, MD 21207
4to-746-267r

Certified Mail ,':l'lAY OI2Û18

Michael G. Newell
Southwest Consulting Associates
2805 Dallas Parkway
Suite 620
Dallas, TX 75093-8724

RE: Expedited Judicial Review Determination

17-0043G Southwest consulting 2014 Qre 10/3112013) DSH Medicaid Fraction Group

Dear Mr. Newell:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' April 19' 2018

request for expedited judicial review (EJR) (received April 23, 2018)r for the above-referenced

appeal. The Board's determination is set forth below'

The issue in these cases is:

Whether Medica¡e Part C patients are 'entitled to benefits' under

Part A, such that they should be counted in the Medicare Part

A/SSI fraction and excluded from the Medicaid fraction numerator

[of the disproportionate share hospital (DSH) adjustment.l or vice-

versa.2

Statutory and Requlatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital setvices under the

þroipe"ti.','e pãyment system (PPS).3 Under PPS, Medicare pays predetermined, standardized

ä-o,rnts peidischarge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases involves the hospital-specific DSH adjustment, which requires the

t The EJR request listed two additional cases, 1?- 1333G an d 17-1334G. The Board will issue an EJR determination

under separate cover in those cases.
/ Providers' EJR Request at 4.
3 See 42 tJ.5.c. $ l395ww(dXl)-(5);42 C.F R. Part 412.
4 |d.
s See 42tJ.S.C. $ l395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantìy
dispropórtionate nurnber of low-iucome patients. ó

A hospital may qualiff for a DSH adjustment based on its disproportionate patient percentage

(DPP).7 As a proxy for utili zation by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entirled to benefits under part A of Íhis subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by CMS, and the Medicare Administrative
Contractors (MACs) use CMS' caiculation to compute a hospital's DSH payment adjustment.l0

The statute, 42U.5.C. $ 1395ww(dX5)(t')(vi)(tl), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefils under

pdrt A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period (emphasis

added)'

6 
See 42 tJ.S.c. $ 1 39sww(d)(s)(F)(ixl); a2 c.F.R. 5 4 12 t 06.

1 See 42tJ.S.C. $$ l395ww(d)(5)(FXi)(I) ald (dXsXF)(v); a2 C.F R $ al2 l06(c)(l)
I See 42 U.S.C. $$ l3gsww(dxsxFXiv) and (vii)-(xiii); 42 C F R $ 412'106(d)
e See 42 tJ.5.C. $ l395ww(dX5XFXvi).
ro 42 c.F,R. $ 4 r 2. r o6(bx2)-(3).
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The MAC determines the number of the hospital's patient days of service for which patients were

eligible for Me<licaid but not entitled to Mcdicare part À, and divides that number by the lotal

number ofpatient days in the same period'll

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed ðare statute implementing payments to health maintenance organizations (HMOs)

and competitive medical plans (CMPs) is found at 42 U.S.C. $ 1395mm. The statute at 42

U.S.C. ti395mm(a)(5) provides for "payment to the eligible organization under this section for

individuals enrolled under this section with the organization and entitled to benefits under part A

of this subchapter and enrolled under part B ofthis subchapter . ' ." Inpatient hospital days for
Medicare benãficiaries enrolled in HMOs and CMPs prior to 1999 are referred to as Medicare

HMO patient care days

In the Septembe t 4,7990Federal Register, the Secretaryl2 stated that:

Based on the language of section 1886(d)(5\F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Pafl A"' we believe

it is appropriate to include the days associated with Medicare

patients who ¡eceive care at a qualilied HMO' Prior to ì)ecember

1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of l)ecetlbe¡ l, 1987, a ficld was included on the

Medicare Provider Analysis an<l Review (MEDPAR) file that

allows us to isolate those FIMO days that were associated with

' Medicare patients. Therefore, since that time we have been

including HMO days in the SSI/Medicare percentage [of the DSH

adjustment].13

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.la

With the creation of Medicare Part C in 1997,t5 Medicare beneficiaries who opted for managed

care coverage under Medicare Parl C were no longer entitled to have payment made for their

r1 42 c.F.R. $ 4r2.lo6(bx4).
ì2 of Health and Human Seryices
Ir 55 Fed. Pleg.35,990,39,994 (Sept.4, 1990)-
t4 ld.
t5 The Medicare part C program did not begin operating untilJanrrary 1,1999. See P.L l05-33, 1997HR2015,

codified as 42 U.S.c. S I 394w-21 Nore (c) "Enrollment Transitíon_Rule.- An individual who is enrolìed [in
Meãicarel on Decembãr 3 I 1998, \'/ith an eligibìe organization under . . . [42 U.S.c. 1395rnm] shall be considered

to b" 
"*oll"d 

*ith that organizatjon on January l, 1999, under part C of Title XVIII . ifthat organization as a
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

tlays in the SSI ratios used by thc intermediaries to calculate DSH payments for the FY 2001-

2004.16

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System (IPPS) proposed rules were published in

the Federal Register. In that notice the Secretary stated t¡at:

. . . once a beneficiary has elected to join arr M+C plan, that

beneficiary's benefits are no longer administered under Pa¡t A
. . . . once a beneficiary elects Medicare Paft C, rhose patient days

.attributoble to the beneficiary should not be included in the

Medicare fraction of the DSH paTient percentage These patient
days should be included in the count oftotal patient days in the

Medicare fractíon (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction. . ' (emphasis

added)r7

The Secretary purportedly changed her position in the FFY 2005 IPPS final rule, by noting she

was ,.revising ouriegulations at [42 C.F.R.I $ 412.106(bX2Xi) to include the. days associated

with [part CibenefrJiaries in the Medica¡e fraction of the DSH calculation."rI In response to a

comment regarding this change, the Secretary explained that:

. .. Ile do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still' in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these <lays should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

noî adopting as final our proposal stated in the May I9' 2003

proposed rule îo include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are

adopting a policy to include the pdtient days for M+C
beneficiaries in the Medicare fraction ' ' ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ a12.106(bX2)(i) to include the days

contract under that par-t for providing services on January 1,1999 . . . ." This was also k¡own as

Medicare+choice. îh" M"ái"ut" Prèscription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the Medicare+Choice program with the ne\',/ Medicare Advantage

program undet Part C of Title XVIll.
ìu69 F"d. R"g. 48,918,49,099 (Aug. 11,200Ð.
r768 F"d. p.eg.27,154,21,208 (May 19,2003)
r8 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R' $ 412'106(bX2XB) was included in the

August 11, 2004 Fede¡al Register, no change to the regulatory language was pub^lished until

Aulust 22, 2007 when the Federal fiscal year (FFY) 2008 final rule was issued.2o In that

publication the Secretary noted that no regulatoly change had in fact occuned, a¡d announced

that she had made "technical corections" to the regulatory language consistent with the change

announced in the FFY 2005 IPPS final rule. As a result, Part c days were required to be

included in the Medicare fraction as of October 1, 2004.

The U. S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
..entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator ot vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefìts under Part A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Mcdicare Part z\. In the final rule for the FFY 2005, the secretary reversed

course an{ an¡ounced a policy change. This policy was to include Parl C days in the Medicare

Part A/SSI fraction and excluãe them from the Medicaid fraction effective October '1,2004.22

In Altina, the Court affirmed the district court's decision '1hat the Secretary's final rule was not a

logical outgrowth ofthe proposed rule."z3 Because the Secretary has not acquiesced to the

decision, fhe 2004 regulation requiring Part C days be included in the Part A/SSI fraction and

removed from the Medicaid fraction remains in effect as set forth in 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B).

In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity ofthe 2004 rule that the Board lacks the authority to grant. Since the Secretary has not

te ld.
20 "12 Fed. Reg. 41 ,130, 47 ,384 (August 22,2007).
2t746F,3d l102 (D.c. cir.2014).
22 69 Fed. Reg. at 49,099.
2t Allina at | 109.
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acquiesced to the decision inl llina,lhe Board remains bound by the regulation. Hence, EJR is

appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal quèstion relevant to the specific matter at issue because the legal question is a

ciallenge eìthei to the constitutionality ofaprovision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruiing.

Jurisdictional Determination

The participants that comprise the grouþ appeals within this EJR request have timely filed

appeals involving fiscal year 2014, prior to October 31,2013'

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 3 i, 2008,

p.ouid"tr preselve their respective rights to claim dissatisfaction with the amount of Medica¡e

payment fòr a specific item at issue by either including a claim for the specific item on their cost

ieports for the period where the providers seek payment they believe to be in accordance with

Mìdicare policy, or self-disallowing the specific item by following the applicable procedures f'or

filing cost reports under protest.2a The Board notes that the revised NPR appeals included within

this EJR request were issued after August 21,2008.

The Board has determined that each of the participants timely filed an appeal from their

respective determinations. The Providers involved with the insta¡t EJR request that have

appealecl from an original NPR have had Part C days excluded from the Medicaid fraction, had a

spêcific adjustment to the SSI fraction, or properly protested the appealed issue such that the

Board has jurisdiction to hear their respective appeals. In addition, the participants'

documentátion shows that the estimated amount in controversy for the group exceeds the

$50,000 threshold as required for jurisdiction25. The estimated amount in controversy is subject

to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Anal)¡sis Regarding the Appealed Issue

The group appeals in this EJR request are for fiscal yeat 2014, thus the appealed cost repofiing

periods fit iquarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

teing challenged. The Board recognizes that the D.C. Circuit vacated this regulation in Allina

for the time póriods at issue in these requests. However, the Secretary has not fomally
acquiesced tã that vacatur ald, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.

v. Burwelt,-2}4 F. Supp. 3d68,71-82 (D.D.D. 2016),appealfiled,No 16-5314 (D'C' Cir'' Oct

2a See 42 C.F.R. $ 40s.1835(a)(l ) (2008).
25 See 42 C.F.R. ç 405.1837.
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31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to glant EJR, the Providers would have the right to bring suit in eithc¡ the

D.C. Circuit or the circuit within which they are located. See 42 U.S.C. $ 1395oo(f1(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

ofthis EJR request.

Board's Decision Regardine the EJR Reqlq{

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the

participants in this group appeal are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validify of 42 C.F.R' $$ 412.106(bX2XÐ(B)
and (bXZXiiiXB) properly falls within the provisions of 42 U.S'C. $ 1395oo(f(1) and hereby
grants the Providers' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt of thjs decision to institute the appropdate action for judicial review. Since

this is the only issue under dispute in these groups, the Board hereby closes the case

Board Members PaÍicipqlinË
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A FOR THE BOARD

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedule of Providers

cc: Bruce Snyder, Novitas Solutions (Certified Mail w/Schedules of Providers)
Wilson Leong, FSS (Certified Mail w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
470-746-2677
::l'lAY 

6 1 2¡1¡

Certified Mail

Daniel J. Hettich, Esq.
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

RE: Expedited Judicial Review Determination

l4-3713GC Baptist Health 2009 DSH SSI Fraction Medicare Advantage Days CIRP Group

l4-3714GC Baptist Health 2009 DSH Medicaid Fraction Medicare Advantage Days CIRP Group

15-0557GC Baptist Health 2010 DSH SSI Fraction Medicare Advantage Days GIRP Group

15-0558GC Baprist Health 2010 DSH Medicaid Fraction Medicare Advantage Days CIRP Group

I5-2132GC Baptist Health 2012 DSH Medicare/Medicaid Medicare Advantage Days cIRP
I6-1207GC Baptist Health 2013 DSH SSI Fraction Medicare Advantage Days GIRP Group

16-1208GC Baptist Health 2013 DSH Medicaid Fraction Medicare Advantage Days CIRP Group

14-116lGC Baptist Health 2013 DSH Medicaid Fraction Medicare Advantage Days Cll{-P Group

Dear Mr. Hettich:

The Provider Reimbursement Review Board (Boarcl) has reviewe<l the Providers' April 13,2018

requests for expedited judicial review (EJR) (received April 16, and 17, 2018) for the above-

referenced appeals. The Board's determination is set forlh below.

Issue in Dispute

The issue in these appeals is:

[W]hether CMS unlawfully treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which
are paid under Medicare Part C, as days for which patients are

entitled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

I Providers'EJR Rcqucst at I
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Stafutorv and Reeulatory Rackground: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS").'z Under PPS, Medicare pays predetermined, standardized

amounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff"¡.e As a proxy for utilization by low-income patients, the DPP dete¡mines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifuing

úospital.T The DPP is defined as the sum of two fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXvi)(D, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental secnrity income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

fo¡ such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under parl A of this subchapter ' . . '
(emphasis added)

The Medicare/ssl f¡action is computed annually by the centers for Medica¡e & Medicaid

Services C.CMS"), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

2 See 42rJ.S.c. $ l395ww(d)(1)-(5):,42 C.F.R.Part4'12-
1ld.
a See 42 U.S.C. $
5 See 42 U.S.C. $
6 ,9ee 42 U.S.C. $
7 See 42 U.S.C. $
8 .te¿ 42 U.S.C. $

39sww(d)(5).
39sww(d)(s)(F)(i)(I); 42 C.F.R. $ 412 106.

13e5ww(d)(5XFXi)(I) and (d)(s)(F)(v); a2 c F R. $ al2 l06(c)(l).
l39sww(d)(s)(F)(iv) and (vii)-(xiii); 42 c F R. $ 412.106(d).

39sww(d)(s)(F)(vi).
0ó(bx2)-(3).e 42 c.F.R. $ 4r2.
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ro 42 C.F.R. $ 412.106(bx4).

The statute,42 U.S.C. $ 1395ww(dX5)(F)(vi)([)' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not efiirled to benefits under

part A of this subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period' (emphasis

added)

The Medicare contractot determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total nuÃber of patient days in the same period'10

Medicare Advantase Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed ò-" stutut. implementing payments to health maintenance organizations

("HMOs"l and competitive medical plans ("CMPs") is found at 42 U.S.C' $ 1395mm' The

statùIe aT42U.S.C. $ 1395mm(a)(5) provides I'or "payment to the eligible organization under

this section for individuals enrolletl u¡rder this section with the organization and cntitled to

benefits under part A ofthis subchapter and enrolled under parl B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refered to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based onthe language ofsection 1886(dX5)(FXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

dispropofionate share adjustment computation should include

"patients who were entitled to benefits under Pafi 4," we believe

it is approBriate to include the days associated with Medicare

patients who receive care at a qualified HMO Prior to December

l,1987,we l¡r'ere not able to isolate the days of care associated

with Medicare patients in HMOs' and therefore, were unable to

fold this number into the calculation [of the DSH adj ustment] '

However, as of December 1, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore' since that time we have been

lr ofHealth and Fluntal Setvices.
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including HMO clays in the SSVMedicare percentage [of the DSH
adjustmentl.l2

At that time Medica¡e Part A paid for HMO services arìd patients continued to be eligible for

Part A.l3

With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care covetage under Medicare Part C were no longer entitled to have payment made for their

care under Þ4ft A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare conhactors to calculate DSH payments for the fiscal

year 2007-2004.15

No fuÍher guidance regarding the treatment of Part C days in the DSH calculation was provided

until the ZOõ+ lnpatleni trospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should .not be included in the

Medicare fraction ofthe DSH patient percentage' These patient

days should be included ìn lhe count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numerdtor of the Medicaid fraction ' ' (emphasis

added)16

The Secretary puportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, bynoting she was "revising our regulations at [42 C F R'] $ 412' 106(b)(2)(i) to

include the days asiociated with [Part c] beneficiaries in the Medicare fraction of the DSH

calculation."lT In ¡esponse to a comment regarding this change, the Secretary explained that:

12 55 Fed. Règ. 35,990, 39,994 (Sept.4, 1990).
t1 Id.
14 The Medicare part C program didnotbegin operating until January 1,1999. See P.L 105-33, 1997HR2015,

codiJied as 42lJ.5.c. S'ßt|w-zl Note (c) "Enrollment Transition_Rule.- An individual who is enrolled [in
Mcáicarcl on Decembár 3 I 1998, with an eligible organization under . . [42 U.S.c. 1395mm] shall be considered

to be enráled with that organization on January l, 1999, under part C of Title XVIII . if that organization as a

contfact under that part for providing services on January 1, 1999 . . . ." This 'was also known as

Medicare+Choice. îhe Meáicare Prèscription Drug, Irnprovement and Modemizatjon Act of2003 (Pub.L- 108-

173), enacted on December 8,2003, replaced the Medicare+Choice program witb the new Medicare Advantage

progmm under Part C ofTide XVIII.
ì569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004)'
ì668 Fed. Reg. 27,1 54,27,208 (May 19,2003).
r? 69 Fed. Reg. at 49,099.
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t8 Id.
te 72 Fed. Reg. 47 ,130, 47 ,384 (Augnst 22,2007)'
20 '746 F.3(l1 102 (D.C. Cit.2014)

. . . t4te do agree Íhat once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopring as final our proposal srakd in the May 19' 2003

proposed rule to include the days associated wíth M+C
beneficiaries in the Medicaíd fraction lnstead, we are

adopting a policy to include rhe patÌent days for M+C
beneJìciaries in the Medicare frqctìon . ' . . if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the davs

associated with M+C beneficia¡ies in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Parl C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regafding 42 c.F.R. $ 412.106(bX2)(B) was included in the

augusil l, 2004 Fèderal Register, no change to the regulatory language was published until

Auiust 22,2007 when ç,e fpY ZO08 final rule was issued.re In that publication the Secretary

notéd that no regulatory change had in fact occuned, and announced that she had made
..technical .o¡¡"itionr'i to the regulatory language consistent with the change announced in the

FFy 2005 IpPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Servíces v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are
..entitled to benefiti under Part A," thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prior to 2004, the Secïetary treated Part C patients as not entitled to benefits under Part A. From

1986-2}04,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Pãrt A. In the final rule for the FFY 2005, the Secretary reversed
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bourse and announced a policy change. This polioy was to include Part C days in the Medicare

Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.21

I¡ Allina,the Court affirmed the district court's decision *that the Secretary's final rule was not a

logical outgrowth of the proposed rule."22 The Providers point out that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part

A./SSI iraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $$ 4i2.106(bX2XÐ@) and (b)(2\iii)(B). In these cases, the Providers contend that all
part C ãàys should be excluded from the Part A/SSI fraction and the Medicaid-eligible Part C

days should be included in the numerator of the Medicaid fraction. To obtain relief, the
pråviders seek a ruling on the procedural and substantive validity of the 2004 rule that the Board

lacks the authority to grant. The Providers maintain that, since the Secretary has not acquiesced

to the decision in'Attina, the Board remains bound by the regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant ro 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hóaring on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question tei"uunt to the specific matter at issue because the legal question is a

c'hallenge e--itheito the constitutionality ofa provision ofa statute or to the substa¡tive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The parlicipants that comprise the group appeals within this EJR request have filed appeals

involving fi scal years 2009, 20 1 0, 20 1 2' and 20 1 3.

For purposes of Board jurisdiction over a pafticipant's appeals filed from a cost reporting period

that ends on or after December 31, 2008, in order to demonstrate dissatisfaction with the amount

of Medicare payment for the appealed issue, a participant filing an appeal from an original NPR

must show that the Medicare contractor adjusted its SSI fraction when it settled the participant's

cost teport or the pafiicipant must have self-disallowed the appealed issue by filing its cost report

under protest.23

The Board has determined that parlicipants involved with the instant EJR request have had Part

C days excluded from the Medicaid fraction, had a specific adjustment to the SSi fraction, or

properly protested the appealed issue such that the Board hasjurisdiction to hear their respective

ãpp"ar. jn addition, the participants' documentation shows that the estimated amount in

21 69 Fed. Reg. at 49,099.
22 Allina at 1109.
2) See 42 C.F.R. $ 405.1835 (200E)
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controversy exceeds $50,000, as required for a group appeal24 and the appeals were timely filed'

The estimâted amount in controversy is subject to recalculation by the Medicare contractor for

the actual final amount in each case.

Board's Analysis Resardins the Appgal-9d-lssue

The group appeals in this EJR request span fiscal years 2009,2010,2012, and 2013, fhuslhe

upp.á"aìoÃf t"pofüng periods fall squarely within the time frame applicable to the Secretary's

fly ZOOS IppS rule bèing challenged. The Board recognizes that the D.C. Circuit vacated this

regulätion in l/ lina for the time period at issue in these requests. However, the Secretary has not

rormatly acquiesced to that vacatur and, in this regard, has not published any guidance on how

the vacàtur is being implemented (e.g., only circuit-wide versus nationwide) . See generally

Grant Med. Ctr. v. Burwell,204 F' Supp. 3d 68,77-82 (D.D.D. 2016)' appeal filed,No' 16-5314

(D.C. Cir., Oct 31,2016). Moreover, the D.c. circuit is the only circuit to date that has vacated

the regulation and, ifthe Board wete to grant EJR, the Providers would have the right to bring

suit in either the D.c. circuit or the circuit within which they are located. see 42u.s.c-

$ 1395oo(f)(1). Based on the above, the Board must conclude that it is otherwise bound by the

regulation for purposes ofthis EJR request.

Board's Decision Resardine the EJR Requg$

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C'F R'

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB)' there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $s 412.106(bX2XÐ(B)

an¿ (UXZ)(ili)13) properly falls within the provisions of 42 U.S C. g 1395oo(f(1) and hereby

gtu"ì. tìrá Þrá"iá"^'ì"q"est for EJR for the issue and the subject years. The Providers have 60

2a See 42 C.F.R. $ 405.1837
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days from the receipt of this decision to institute t¡e appropriate action for judicial revie . Since

this is the only issue under dispute, the Board hereby closes these cases'

Board Membeß participatine:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.

FORTHE

L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ l395oo(f)
Schedules of Providers

cc: Judith Cummings, CGS Administrators (Certiäed Mail w/Schedules of Providers)

Wilson Leong, Esq., Federal Specialized Services (w/Schedules ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2I2O7
4to-746-2671

llAT 01 U010

Certified Mail

Maureen O'Brien Griffin, Esq.
Hall, Render, Killian, Heath & Lyman
500 Norlh Meridian Street, Suite 400
Indianapolis, IN 46204

RE: Expedited Judicial Review Determination

India¡a University Health 2009 DSH Medicare/Medicaid Part C Days CIRP Group

CaseNo. l3-3093GC

Community Healthcare System 2009 Medicare/Medicaid Medicare Advantage Days

CIRP Group, Case No. 13-3406GC

ProMedica Health System 2009 DSH Medicare/Medicaid Part C Days CIRP Group

Case No. 14-1519GC

Beacon Health System 2009 DSH Medicare/Medicaid Part C Days CIRP Group

CaseNo. 14-0458GC

Good Shepherd Health System 2009 DSH Medicare,{Vfedicaid Part C Days CIRP Group

Case No. 14-1681GC

Dear Ms. O'Brien Griff,rn

The Provider Reimbursement Review Board (Board) has reviewed the Providers' April 18, 201 I
request for expedited judicial review (EJR) (received April 19,2018). The Board's

determination is set fofh below.

Issue

The issue for which EJR has been requested is

The improper inclusion by the [Medicare Contractor] and the
Centers for Medìcare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator

and [denominator] of the Medicare Proxy when calculating the

dispioportionate share hospital (DSH) eligibility and payments.l

ì EJR Request at 2.
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Statutory and Requlatory Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

ptogram has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS).'z Under PPS, Medicare pays predetermined, standardized

àmounts peidischarge, subject to certain payment adjustments'3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate parient percentage

(..Dee,1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.T The DPP is dehned as the sum of two fractions expressed as percentages.E Those two

fractions are refered to as the "Medicare/SSI"e fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of paiients who (for such days) wete entitled to

benefits under part A of fhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entilled to benefits under part A ofthis subchapter ' ' . '
(emphasis added)

The Medicare/SSl fraction is computed annually by CMS, and the Medicare contractors use

CMS' calculation to compute a hospital's DSH payment adjustment.l0

The statute, 42 U.S.C. A 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

2 See 42 LJ.S.C. $ l395ww(dxl)-(5); 42 C.F.R- Paft 412.
I Id.
a See 42U.5.C. S 1395ww(dx5)
5.S¿e42 U.S.C. $ l395ww(dX5XFX¡XÌ); a2 C F R S 412.106.
r See 42rt.S.C. ${i l395ww(d)(5XFXiXl) and (dX5XFXv);42 C F R. $ +12106(o)(l)'
1 ,Scc 42 | t.5.C. $$ I395\,/w(dx5)(FX¡v) and (vii)-(xiii); 42C.F.R $ 412 106(d)'
8 See 42 U.S.C. $ 1395ww(dX5XFXvi)
e 'SSl" stands for "Suppl€mental Secutity lncome."

'jo 42 C.F.R. $ 412. r 06(bX2)-(3).
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the fraction (expressed as a pelcentage), the numerator of which is
the number ofthc hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX fthe
Medicaid program], but who v'lerc not entìtled to benefils under

part A of this subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice fo¡

which patients were eligible for Medicaid but not entitled to Medica¡e Part A, and divides that

numbei by the total number of patient days in the same period.ll

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

('HMOs-) and competitive medical plans ("CMPs") is found at 42 U.S'C' $ 1395mm' The

statute at 42U.5.C. $ 1395mm(a)(5) provides for "payment to the eligibie organization under

this section for individuals enrolled under this section with the organization and entitled to

benefils under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr2 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)l' which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part A," we believe

it is appropriate to include the days associated with Medicare
patients who receive care at a qualifìed HMO. Prior to December

1,1981, we \¡/ere not able to isolate the days ofcare associated

with Medicare patients in HMOs' and therefore, were unable to

fold this number into the calculation [of the DSH adjustment]'

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].r3

ìr 42 C.F.R. $ 412.106(bx4).
r2 ofHealth and Human Servic€s
ì3 55 Fed. Reg. 35,990,39.994 (Sept.4, 1990)
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At that time Medicare Part A paid for IIMO services and patients continued to be eligible for
Part A.la

With the creation of Medicare Part C in 1997 ,t5 Medicare beneficiaries who opted for m4naged

care coverage under Medicare Paú C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2007-2004.16

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer adminiStered under Part A
. . . . once a beneficiary elects Medicare Part C, those paríent drys
attributable to the benefrciary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total parient days in the

. Medicare fraction (the denominator), and the patient's days þr the

M+C benertciary who is also eligible .for Medicaid would be

included ín the numerator of the Medicaidfraction . . . (emphasis

added)r7

The Secretary purportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

inclutle the days associated with lPart C] beneficiarics in thc Mcdicare fraction of the DSH
calculation."r8 ln response to a comment regar<ìing this change, the Secretary explained that:

. . . Ile do agree thal once Medicare beneficiaries elect
Medícare Part C coverage, they are still,.in some sense,

enlitled 10 benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are

ì5 The Medicare PaÍ C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR2015, codifed
as 42 U.S.C. g 1394w-2t Note (c) "Enrollment Transition Rule.- An individual who ¡s enrolled [in Medicare] on

December 3l 1998, with an el¡gjble organization under. . [42 U.S.C. 1395mm] shalJ be considered to be enroll€d w¡th

that organizat¡on on January I, 1999, under part C of Title XVIII . . ifthat organization as a contract under that part for
providing services on January 1, 1999 . . . ." This was also knovr'n as Medicare+Choice. The Medicare Prescription

Drug, lmprovement and Modern izat¡on Act of 2003 (Pub. L. I 08- I 73 ), enacted on December 8, 2003, replaced the

Medicar€+Choice program with the new Medicare Advantage program under Parl C ofTitle XVIII
¡ó69 Fed. Reg.48,918,49,099 (Aug. 11,2004).

' 
768 Fed. Reg. 27, 1 5 4, 27,208 ('tr'l ay 1 9, 2003).

13 69 Fed. Reg. 
^t 

49,099.
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adopting a policy to include îhe patìent days for M+C
bene.fìciaries in the Medícare fraction ' . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising ow
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal. Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.2o In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inl llina Healthcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not
acquiesced or taken action to implement the decision22 a¡rd the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The Providers asscrt that that the Medicare fraction of the DSH calculation is improperly
r¡nderstated rlrre to the Secretary's effoneous inclusion of inpatient days attributable to Medicare

Advantage patients in both the numerator and the denominator of the.of the Medicare fraction.
The failure to include such days in the Medicaid fraction also understated that fraction. The

Providers point out that the authority upon which CMS relied to collect Medicare Advantage
days information is the DSH regulation at 42 C.F.R. $ 412.106, which includes Medicare
Advantage days in the description of the days included in the Medicare fraction. However, the

enabling statute for this regulation,42 U.S.C. $ 1395ww(d)(5)(f), makes no mention of the

inclusion of Medicaid Advantage days in the Medica¡e fraction, only traditional Parl A days

The Providers contend that Medicare Advantage beneficiaries are not entitled to benefits under

Part A, but instead are entitled to benefits under Part C. As a result, the Providers are

challenging the validity ofthe regulation to the extent that 42 C.F.R. $ 412.106 contradicts the

enabling slatute at 42 U.S.C. $ 1395ww(cl)(5)(F).'z3

'?o 72 Fed. Reg. 47 ,130,47 ,384 (Aue.22,2007).
2' i46 F. 3d r 102 (D.c. cir. 2014).

'?? EJR Request at 8.
23 Id. at 2.
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In challenging the validity ofthe regulation, the Providers assert that the regulation was adopted

in violation of the Administrative Procedures Act (APA). They contencl that the Secretary
violate<ì the APA when she deprived the public the oppofiunity to conÌment on the regulation.
This position was upheld in the decisions inboth Allina I and Allina IL2a

The Providers argue that any Medicare Advantage days that are also dual eligible days cannot be

counted in the Medicare ratio for the same reasons as set forth above. Primarily, they believe,
the regulation requiring inclusion ofdual eligible days in the Medicare ratio is invalid and the

days must be counted in numeratol of the Medicaid fraction. This allegedly improper treatment
resulted in the under payment to Provide¡s as DSH eligible providers ofservices to indigent
patients, and includes any other related adverse impact to DSH payments, such as capital DSH
payments.25

With respect to EJR, the Providers believe that the Board has jurisdiction over the matter at issue

and lacks the legal authority to decide the legal question presented. The Providers posit that the

Board is not able to address the legal question of whether CMS correctly followed the statutory
mandates for rulemaking set forth in the APA and the statute and is bound by Sec¡etary's actions.

The Providers do not believe that the Board has the authority to implement the effect of Allína I
and Allina II decisions until the Secretary instructs it to do so.26

Decision of the Board

Board's Authority

Under the Medicare statute codified at 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.

$ 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specifrc legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a stah¡te

or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdicti onal RequirclqçqE

The Board's analysis begins with the question ofwhether it hasjurisdiction to conduct a hearing
on the specific matter at issue for each ofthe providers requesting EJR. Pursuant to the pertinent
regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board
with respect to costs claimed on a timely filed cost reporl if it is dissatisfied with the final
determination of the Medicare contractor, the amount in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a goup, and the request for hearing was timely filed.2?

24 ld.
25 ld.
26 Id. at j

'?7 The regulations governing Board jurisd¡ct¡on begin at 42 C.F.R. $ 405.I 835. For appeals filed on or afler
August 2 I , 2008, a hearing request is considered timely if it is filed w¡thin I 80 days of the date of receipr of the final
determination. 42 C.F,R. $ 405.1835(a) (2008).
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In the groups included in this EJR request, the Providers filed appeals of their original notices of
program reimbursement ("NPRs") in which the Meclicare cont¡actor settled cost reporting
periods ending in 2009.

For appeals of original NPRs for cost reporting time periods ending on or afrer December 31,

2008, the Providers preserve their respective rights to claim dissatisfaction with the amount of
Medicare payment for a specific item at issue by either including a claim for the specific item on

their cost repofi for the period where the Provider seeks payment they believe to be in
accordance with Medicare policy, or self-disallowing the specific item by following the

applicable procedures for filing a cost report under protest' See42C'F.R' $a05.1835(aX1)
(2008).

Jurisdiction

The Board finds that the Providers involved with the instant EJR request have had Pafi C days

excluded from the Medicaid fraction and have had a specific adjustment to the SSI fraction such

that the Board has jurisdiction to hear their respective appeals.2s In addition, the Providers'
documentation shows that the estimated amount in controversy for the group appeals exceed

$50,000 and the appeals were timely filed. The estimated amount in controversy is subject to

recalculation by the Medicare contractor for the actual final amount in each case'

Board's A¡alysis Regarding Its AuthoritLto Consider the Appealed Issue

The Providers within ihis EJR request filed appeals covering calendar year 2009, thus the cost

reporting period falls squarely within the time frame that covers the Secretary's final rule being

challenged.2e In addition, the Board recognizes that the D.C. Circuit vacated the regulation in
Allina lor the tirne period at issue in these requests. Flowcver, thc Sccrctary has not formally
acquiesced to that vacatur and, in this regarcl, has not published any guídance on how the vacatur

is being implemented (e,g., only ci¡cuit-wide ve¡sus nationwide) See generally Grant Med. Ctr'

v. Burwell,204 F. Supp. 3d68,71-82 (D.D.D.2016),appealfiled,No.76-5314 (D C' Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U'S'C. $ 1395oo(f)(i). In
addition, within its J,tly 25,2017 decision in AIIina Health Services v. Price,fhe D.C. Circuit
Coufl agreed with the Board's detemination to grant EJR for the identical issue involved in the

instant EJR request.3o

28 On Aprìl I 9, 201 8, one of the Medicare contractors, 'ùy'isconsin Physicians Service ("\VPS"), filed objections to

the EJR requests for PRRB Case Nos. 13-3093CC, l3-3406GC and l4-0458GC. In its filing, WPS argues that the

Board should deny the EJR request because the Board has the authority to decide the issue under appeal s¡nce the

Board is not boùnd by the Secretary's regulation that the federal distlict court v acated in Allina. The Board's
expÌanation of its authority regarding this issue addresses the arguments set out in WPS' challenge.
2e As stated in the FY 20 14 IPPS Final RuÌe, the S€cretary "proposed to readopt the policy of counting the days of patients

enrolled in MA plans in the Medicare fraction of the DPP[,]" thus "sought public comments fiom interested parties . . ."
fof lowing publicat¡on of the FY 2014 ìPPS Proposed Rule, 78 Fed. Reg.27578 (May 10, 2013). Uhimately, the Secretary

finalized this DSH policy for FFY 2014 and subsequent years on August l9,2fll3, in the FY 2014 IPPS Final Rule. .S¿e

78 Fed. R€g.50496, 50615 (Aug. 19,2013). The Provider appeals ¡n the instant EJR request are all based upon FY 201I

cost repoding per¡ods and earlier.
r0.see 863 Fed. 3d 937 (D.C. Cir, 2017),
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Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject year and the Providers in
these appeals are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C.F.R.

$$ 412.i06(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F,R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42
c.F.R. $$ 412.106(bX2XÐ@) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(Ð(1) and hereby
grants the Providers' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute in each group appeal, the Board hereby closes the cases.

Board Members Participatine:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Grcgory H. Zicglcr, CPA, CPC-^
Rohert A. Evarts, Esq.

Enclosures: 42 U.S.C. $ 1395oo(Ð and Schedules ofProviders

Certified w/ Schedules of Prottiders
cc: Elizabeth Elias, Hall Render

Mounir Kamal, Novitas Solutions, Inc.

Judith E. Cummings, CGS Administrators
Byron Lamprecht, Wisconsin Physicians Service
Wilson Leong, Esq., CPA, Federal Specialized Services

FORTHE BOARD:

L. Sue Andersen, Esq.
Chairperson
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Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2I2O7
4to-7a6-2677
.l'lAY 0Z Z0tBCorinna Goron, President

Healthcare Reimbursement Services, Inc.

c/o Appeals DepaÍment
l7l0l Preston Road, Suite 220
Dallas, TX 75248 1372

RE HRS PrimeHealthcare 2012 SSI Percentage Group, CN 15-0476GC

Specifically the following Providers with pending individual appeals:

Paradise valley Hospital, 05-0024, 1213112012, CN I 5-0482

Encino Hospital Medical Center,05-0158, l2l3ll20l2, CN l5'0872

Garden Grove Hospital & Medical Center, 05-0230, 1213112012, CN | 5-0653

West Anaheim Regional Medical Center, 05-0426 ' l2/3112012' CN l5-0873

Huntington Beach Hospital, 05-0526, 1213112012, CN l5-0851

LaPalma Intercommunity Hospital, 05-0580, 1213112012, CN 15-0652

Chino Valley Medical center,05-0586, l2l3ll20l2' cN l5-0870
San Dimas Community Hospital,05-0588, l2l3ll20l2, CN l5-0487
Desert Valley Hospital, 05-0709, l2l3ll20l2' CN l5-0488
Centinela Hosptial Medical Center,05-0739, 12/3112012' CN l5-0853

Sherman Oaks Hospital,05-0755, 12/3112012' cN l5-0480
Alvarado Hospital Medical Center, 05-0757, l2l3ll2012' CN l5-0649

Montclair Hospital Medical Center,05-0758, 1213112012, CN l6-1590

Shasta Regional Medical Centcr, 05-0764,l2l3l l20l2, CN l5-0486

St. Mary's Regional Medical Center, 29-0009, FyE 1213112012, CN l5-3401

St. Mary Passaic, 31-0006,FyB 1213112012, CN l6-1627
Lower Bucks Hospital, 39-0070, 1213112012, CN l6-1600
Lower Bucks Hospital, 39-0010,0613012012' CN 15-2209

Roxborough Memorial Hospital, 39-0304, 12131/2012, CN l5-2735

Knapp Medical Center, 45-0128 ,06130/2012, CN I 5-0474

DaÌlas Medical Center, 45-0379 , 1213112012' CN l5-2706

Dear Ms. Goron:

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned

group and the related individual appeals. We note that each ofthe Providers listed above appealed

irom a Notice of program Reimbursement (.{PR) for a 2012 cost reporting period. TheNPRs, which

were issued aft.er May 2O14, were issued to include the most recent SSI percentage that was

recalculated by the Centers for Medicare and Medicaid Services ('CMS') (posr2Ol I Final Rule with

new data matching).1 A number ofthe Providers are also appealing common issues in their
individual appeals that meet the requirements for common issue related party (CIRP) groups. The

specific facts with regard to each common issue and the Board's determinations are set forth below:

I A number ofpartìcipants filed from the Medicare Contractor's failure to issue a timely final determination to

which NpR based appeals were subsequently added, excepl Centinela Hospital Medical Center which did not

incorporate arr appeal ùf its NPR.
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L SSI Provider Specific OnlY

The sole ìssue remaining ìn case numbers 15-047 4,15-0482,15-0486' 15-0649' 15-0652' 15-0653'

15-0853, 15-0872,15-0873' 15-2209,15-3401' 16-1590' 16-1600 and 16-1627 is the

Dísproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI) Percentage

(Provider Specific,) issue. Each ofthe Providers also appealed the Disproportionate Share Hospilal
(DSH) Payment/Supplemental security Income (SSI) Percentage (Provider Specfc/ issue directly

into the CIRP group, case number l5-0476GC.2

The Providers are appealing two components ofthe SSI Percentage: 1) the Provider disagreeing with
how the Medicare Contractor computed the SSI percentage that v/ould be used to determine the DSH

percentage, and 2) the Provider preserving its right to request realignment ofthe SSI percentage from

the federal fiscal year to its cost reporting period.

With regard to the first aspect of the issue-the Provider disagreeing with how the Medicare

Contractor computed the SSI percentage that would be used to determine the DSH percentage-the
Board finds it is duplicative ofthe Systemic Errors issue that was directly added to l5-047óGC and

this aspect is hereby dismissed by the Board.3

With regard to the second aspect ofthe SSI Provider Specific issue-the Provider preserving its right
to request realignment of the SSì percentage from the federal fiscal year to its cost reporting period-
the Board finds it lacks jurisdiction and dismisses this aspect ofthe issue. Under42C'F.R'$
412.106(bX3), for determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its

cost reporting data instead ofthe Federal fiscal year, it must furnish to CMS, through its

intermediary, a written request . . . ." The regulation permits one such request per year and the

resulting percentage becomes the hospital's official Medicare/SSl percentage. In this case. the

Providers have not made tìris request. Without this written request, the Medicare Contractor cannot

issue a final determination from which the Provider can appeal. As a result the Board finds that the

appeal of this issue is premature.a

Since there are no other issues in these cases, the Board hereby closes case numbers 15-0474 
' 

15-

0482, 15-0486, 15-0649, 15-0652, 15-0653, 15-0853, 15-0872, rs-0873, 15-2209,15-3401, l6-1590'
16-1600 and 16-1627 and removes them from the Board's docket.

, II. SSI Provider Specific and Rural Floor Budget Neutrality Adjustment (RFBNA)

The Providers in case numbers 15-0480, 15-0487' 15-0870, 15-2706 and 15-2735 also appealed

directly into the CIRP 15-0416GC and have the SSI Provider Specific issue pending in their
individual appeals. These Providers have also appealed the RFBNA issue. Because the Providers

are commonly owned by Prime Healthcare and are appealing a common issue (RFBNA) that meets

the $50,000 threshold, a new group appeal has been established for the RFBNA issue, to which the

Board has assigned case number I 8-1 I 84GC.

2 A number of Providers also transferred the SSI Percentage issue lcl the CÌRP from theìr pending individual
appeals as well.
I Providers' Individual Appeal Requests at Tab 3, Issue 1 and Appeal Request in 15-0476GC
4 This detemination is not dependent upon the issuance ofan NPR and is not a component ofthe Medicare

Contractor's lailure to issue a final determirrät¡on.
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In addition, as indicated above, the Providers' challenges to the DSH SSI regulation and statute are

already properly pending in a CIRP Group and the potential requests for realignment are premature.

Therefore, the Board findq that it does not have jurisdìction over either poÉion ofthe issue and

hereby dismisses it from the above-referenced appoals. Furthor, after transferuing the RFBNA issue

to the newly formed group, there are no issues remaining in these cases. Therefore, case numbers

15-0480, 15-0487, 15-0870, 15-2106 and 15-2735 are also closed and removed from the Board's
docket.

III. SSI Provider Specific, RFBNA and Eligible Days

The Provider in case number 15-0851 has a similar fact pattern to the Providers detailed above rn

section ll, but in addition to the Provider Specific SSI and the RFBNA issues, this Provider also

appealed the Medicaid Eligible Days issue. This case, however, requires further explanation.

HRS filed the initial appeal request for Huntington Beach Hospital based on the Medic¿re
Contractor's failure to timely issue a final determinâtion. The issues in the appeal included the SSI

Provider Specific issue and Medicaid Eligible Days, among others which were subsequently
transferred to various CIRP groups. When HRS filed the preliminary position paper, on August 14,

2015, the only issue briefed was the SSI Provider Specific issue as the Medicaid Eligible Days issue

was being withdrawn.

Subsequently, HRS filed an appeal on behalfofthe Provider on September 23, 2015 which was

based on the issuance of an NPR. The NPR based appeal included only t\¡io issues: the Medicaid
Eligible Days issue and SSì Provider Specific issues. On September 29, 201 5, the Board
incorporated this appeal into case number l5-0851 and advised that a supplemental preliminaÎy
position paper covering the NPR based issues was due from the Representative within 120 days of
the datc ofthe email. The Board has no record ofa supplemental preliminary position paper being
filed from the Representative. Therefore, the Medicaid Eligible Days issue filed from theNPR based

appeal was never briefed and is considered to have been abandoned.

With regard to the SSI Provider Specific and RFBNA issues, as in the individual appeals in Sections

I and II above, the Provider's challenge to the DSH SSI regulation and statute are already properly
pending in a CIRP Group (15-0476GC) and the potential request for realignment is premature.
Therefore, the Board finds that it does not have jurisdiction over either portion ofthe ìssue in this
case and hereby dismisses the SSI Provider Specific issue from the appeal. FuÍher, after transferring
the RFBNA issue to case number l8-1 I 84GC, there are no remaining issues in case number 'l 5-0851 .

Therefore, it is being closed and removed from the Board's docket.

Review of the jurisdictional determination may be available under the provisions of 42 U.S.C. $

l395oo(f) and 42 C.F.R. $$ 405.1875 and405.l87l.

IV. SSI Provider Specific and Low Income Health

The Provider in case number 15-0488 has the SSI Provider Specific issue pending in its individual
appeal and transferred it (as well as filing a request that the issue be directly added) into the CIRP
group (15-0476GC). In addition the Provider also appeaìed the Low Income Health Issue in its
individual case. I-IRS briefed the SSì Provider Specifìc issue in its initiaì preliminary position paper
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individual case. HRS briefed the SSI Provider Specific issue in its initial preliminary position paper

and briefed the Low Income Health issue in a supplemental preliminary position paper filed on

September 21, 2016. All other issues in this case were either transfened to CIRP groups or
withdrawn. The Board denies jurisdiction over the SSI Provider Specific issue as being

duplicative/premature for this Provider.

With regard to the Low Income Health issue, the Board has not found it pending in any ofthe related

individual appeals for FYE2012. Therefore, the Low Income Health issue remains the sole issue in

the individual appeal, case number l5-0488 which will remain open. The Parties will receive a

Notice of Hearing scheduling the case for a hearing date under separate cover.

RFBNA Group Status

Finally, as the NPRs for the 2012 FYE for these commonly owned Providers were issued betvr'een

2014 and 201 5, please advise the Board whether the newly formed CIRP group, case number l8-
I l84GC, is fully formed. Your written response is due to the Board within 60 days of the date of this

letter. lf the group is not fully formed, within the same time frame, identify the Providers for which
you are awaiting the issuance of an NPR that will be added to the CIRP group. Failure to submit a

timely response to this request will result in dismissal of case number I8-l l84GC.

Board Members Participating:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR THE BOARD

L. Sue Andersen, Esq
Board Member

Enclosures: Group Acknowledgement Letter for Case No. I 8-l 184GC

42 U.S.C. $ l395oo(Ð and 42 C.F.R. $$ 405.1875 and 405.1877

cc:. LI/ith Enclosures
Lorraine Frewed, Noridian Healthcare Solutions (J-E)

Byron Lamprecht, Vy'isconsin Physicians Service (J-8)

Bruce Snyder, Novitas Solutions, Inc. (J-L)
Mounir Kamal, Novitas Solutions, lnc. (J-H)
Wilson C. Leong, Esq., CPA, Federal Specialized Services
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CERTIFIED MAIL

Bicker & Eckler Attomeys at Law
James F. Flynn, Esq.
100 South Third Sheet
Columbus, OH 4321 5 - 429 1

CGS Administrators
Judith E. Cummings
Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN 37202

RE: Marion General Hospital
P¡ovider No. 36-001 1

.FYE06/30/2010
PRRB Case No. 14-2911

Dear Mr. Flynn and Ms. Cummings

The Provider Reimbursement Board (Board) has reviewed the jurisdictional documents in the above-
referenced appeal. The jurisdictional decision ofthe Board is set forth below.

Background

On March 4, 2014, Marion Geneml Hospital, the Provider, appealed an Original Notice of Program
Reimbu¡sement Q.{PR) dated September 4, 2013 for the fiscal year end C'FYE) Jwre 30, 2010 cost
reporting pcriod. Thc Provider filed an individual appeal request (February 28, 2014) with thc following
issue:

I ) The Provider desires to preserve the dghts to obtain a shift of the calculation period of the
DSH percentage from the federal fiscal year to the provider's cost report year, should such a
shift be found to [be] desirable for the provider.

On January 1,2015,The Medicare Contractor sent a letter to the Provider indicating its intent to reopen
the FYE June 30, 2010 cost report.

The SSI Realignment issue is the sole issue that remains in the appeal, which is relevant to the
jurisdictional challenge pending in the appeal.
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Medicare Contractor's Contentions:

, The Medicare Contractor filed ajurisdictional challenge on February 18, 2015 addressing the SSI
Provider Specific issue (which it refers to as SSI Realignment).

The Medicare Contracto¡ argues that the Board does not have jurisdiction over the SSI Realignment
issue because the regulations do not allow Providers to file an appeal to reserve appeal rights.
Furthermore, the Medicare Contractor argues that the appeal was premature becaüse a final
determination had not yet been made. The Medicare Conhactor concludes that there is no final
determination and the Board does not have jurisdiction over the issue.

Board's Decision

The Board finds that it does not have jurisdiction over the SSI Realignment issue.

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840, a hospital has a right to a
hearing before the Board with respect to costs claimed on a timely filed cost report if it is dissatisfied
with the final determination of the Medicare contractor, the amount in controversy is $10,000 or more
(or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe date ofreceipt of
the final determination.

Under 42 C.F.R. $ 412.106(b)(3), addressing the calculation of a Provider's DSH percentage, "if a
hospital prefers that CMS use its cost reporting data instead of the Federal fiscal year, it must fumish to
CMS, through its intermediary, a written request . . .." There is nothing in the reco¡d of this appeal to
indicate that the Provider has requested realignment to the Provider's fiscal year end, nor is there
anything indicating that the Medicare Contractor has made a final determination regarding this issue.
Although there is evidence that a Notice of Intent to Reopen has been issued, thcrc is no evidence of a
Revised Notice of Program Reimbursement or final determination. The Board finds it does not have
jurisdiction over the SSI Realignment issue as there is no final determination regarding this issue and the
Provider has not met the dissatisfaction requirement for jurisdiction.

The SSI Realignment issue is dismissed and PRRB Case No. 14-2911 is he¡eby closed. Review of this
determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and 42 C.F.R. gg

405.1875 and405.1877.

Board Members Participatinq:.
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert Evarts, Esq.

Robert Evats, Esq.
Board Member

Enclosures: 42U.5.C, $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1877

cc: Wilson Leong, FSS

FORTHEBOARD

@-&.K



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Balt¡more, MD 2I2O7
4to-746-2677

'HAY0s20lt
Certified Mail

Michael G. Newell
Southwest Consulting Associates
2805 Dallas Parkway
Suite 620
Plano, TX 75093-8724

RE: Expedited Judicial Review Determination
l7-1334G Southwest consulting 2008 DSH Medicaid Fraction Part c Days Group

l7-1333G Southwest Consulting 2008 DSH SSI Fraction Part C Days Group

Dear Mr. Newell:

The provider Reimbursement Review Board (Board) has reviewed the Providers' April 19, 2018

requestr for expedited judicial review (EJR) (received April 23, 2018) for the above-referenced

appeals. The Board's determination is set fofih below'

The issue in these apPeals is:

[W]hether Medicare Part C patìents are 'entitled to benefits' under

Palt A, such that they should be counted in the Medicare Part

A/SSI [Supplemental Security Income] fraction and excluded from

the Medicaid fracti<.rn nurnerator or vice-versa 2

Statutory and Resulatory Backeround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983,the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

p.o.p""tiu" pãyment system ("PlS"¡: Under PPS, Medicare pays predetermined, standardized

ärnountt p"iaischarge, subject to ce(ain payment adjustments a

I The EJR request referenced a third case, PRRB Case No. I ?-0043G. The Board issued an EJR determination in

that case on May l, 2018.
2 Providers' EJR Request at 4.
3 See 42rJ.5.C. $ 1395ww(dXl)-(5); 42 c'F.R Part412
4 Id.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Sec¡etary to provide inc¡eased PPS payments to hospitals that serwe a significantly
disproportionate number of low-income patìents.6

A hospital may qua.lify for a DSH adjustment based on its disproportionate patient percentage

("Dlf'1.2 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determìnes the amount of the DSH payment to a qualiffing
hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(viXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the numbe¡ of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

f'or such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of |his subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

services c,cMS'), and the Medicare contractors use cMS' calculation to compute a hospital's

DSH payment adjustment. I o

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's palient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total

5 See 42U.5.C. $ l395ww(d)(s).
6 See 42U.5.C. $ l39sww(d)(s)(F)(iXl); a2 C.F.R. S 412 106.
7 See 42rJ.S.C. $$ l39sww(d)(s)(FXiXl) and (d)(sXFXv); ¿2 c F.R. $ al2.l06(c)(l)
8 See42tJ.S.C. $$ l395ww(dx5)(F)(iv) and (vii)-(xiiì); a2C.F.R. $412.106(d).
e See 42rJ.S.C. $ l395ww(d)(5XFXvi).
ro 42 C.F.R. S 4 r 2.l o6(bx2)-(3).
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number of the hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total numbeï ofpatient days in the same period.ll

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for 'þayment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and eruolled.under part B of this subchapter ' . '"
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refe¡red to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl2 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include

"patients who we¡e entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987 , we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adj ustment].
However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustmentl.rl

At that time Medicare Parl A paid for HMO services and patients continued to be eligible for
Part A.la

rr ¿2 c.F.R. g 4r2.to6(bx4).
r2 of Health and Human Services
13 55 !ed. Reg. 35,990, 39,994 (Sept. 4, 1990).
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with the c¡eation of Medicare Part c in 1997,r5 Medicare beneficiaries who opted for managed

care coverage under Medicare Pafi C were no longer entitlecl to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fìscal

yea;r 2001-2004. t6

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

unril the 2004 Inpatient Prospective Payment system ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficíary elects Medícare Part C, those patient days

attributable to the beneficiary should not be íncluded in the

Medicare fraction of the DSH patient percenlage These patient
days should be included in the count of total patient days in the

Medîcare fraction (the denominator), and the pqtient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction. . ' (emphasis

added)r7

The Secretary purportedly changed her position in the Federal fiscal year ("FFY) 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F'R.] $ a12.106(bX2XÐ to

include the days associated with [Part C] benehciaries in the Medicare fraction of the DSH

calculation.,,l8 In response to a comment regarding this change, the Secretary explained that:

. . . ll'e do agree that once Medicare heneficíarie's elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, Vy'e agree with
the commenter that these days should be included in the

Medicare fraction of the DSI-I calculation. Therefore, we are

not adoptîng as final our proposal stated in the May 19, 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are

I5 The Medicare Part C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR20l1
codiJied as 42tJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meáicarel on December 3t 1998, wirh an eligible organization under . . . [42 U.S.C. l395mm] shaìl be considered

to be eff;lled with that organization on January l, 1999, under part C of Title XVIII . . ifthat organization as a

contract under that part for providing services on January I ' 1999 . . " This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII
'669 Fed. Reg. 48,918, 49,099 (Aug 11,2004)
r768 F"d. R"g. 27,154,27,20E (May 19,2003).
ì8 69 Fed. Reg. at 49,099.
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adopting a policy to include the patienî days for M+C
beneficiaries in the Medicare fraction. ' . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

associated with M*C beneficiaries in the Medica¡e fraction
of the DSH calculation.re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulato-ry language was published until
August 22, 2007 when the FFY 2008 final rule was issued.2o In that publication the secretary

noted that no regulalory change had in fact occurred, and announced that she had made

"technical corrections" 1o the regulatory language consistent with the change a¡nounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Court for the District of Columbia inl llina Healîhcare Services v. Sebelius,zl

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

"entitled to benefits" rmder Part A, therehy requiring them to be counted in the Medicare

Pafi A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Pa¡t A. From

1986-2}04,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and a¡nounced a policy change. This policy was to include Part C days in the Medicare

Part A/SSI fraction and Jxclude them fiom the Medicaid fraction effective October 1,2004.22

In Allina, the Court affirmed the dist¡ict court's decision "that the Secretary's final rule was not a

logical outgrowth ofthe proposed ru1e."23 The Providers point out that because the Secretary has

not acquiesced to the decision, Ihe 2004 regulation requiring Part C days be included in the Part

te ld.
20 72 Fed. Reg. 47 ,130, 47 ,384 (AùgÐst 22,2007).
2t 146F.3d I 102 (D.C. Cit.2014).
22 69 Fed. Reg. at 49,099.
23 Allinq at 1109.
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A/SSI f¡action and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $ S 4 12.1 0 6(b)(2)(i)(B) and (bX2XiiiXB).

In these cases, the Providers contend that all Paft C days should be excluded fïom the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity ofthe 2004 rule that the Board lacks the authority to grant. The Provide¡s maintain that

since the Secretary has not acquiesced to the decision in Allina, the Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authotity to decide a

specifìc legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

'l'he participants that comprise the group appeals within this EJR request have filetl appeals

involving fiscal year 2008.

For purposes of Board jurisdiction over a participant's appeals filed from a cost reporting period

that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue'

as a "self-disallowed cost," pursuant to the Supreme Courl's reasoning set out in Bethesda

Hospital Association y. Bowen.2r' For any participant that fìles an appeal from a revised NPR

issued after August 21, 2008, the Board only has jurisdiction to hear that participant's appeal of
matters that the Medicare contractor specifically revised within the revised NPR.25 The Board

notes that the participant who filed a revised NPR appeal included within this EJR request was

issued añer August 2 t, 2008.

With respect to Provider # 1 Baystate Wing Hospital and Medical Center þrovider numbet 22-

0030) (Baystate Wing Hospital), the Provider filed an appeal from a revised NPR that djd not

adjust the SSI/Part C days issue as required for Board jurisdiction under 42 C.F.R.

$ 405.1889(b). Consequently, the Board does not have jurisdiction over Baystate Wing
Hospital,s appeal of the Part c days issue and hereby dismisses the Provider from both l7-
ß34G and 17-1333G, as they are a parlicipant in both cases. Since jurisdiction over a Provider is

24 108 s.ct. t255 (1988).
25 See 42 C.F.R. $ 405. I 889(bX I ) (2008).
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a prerequisite to granting a request for EJR, the Board denies Baystate Wing Hospital's request

for EJR. See 42 C.F.R. $ 405.18a2(a)'

The Board has determined that the remaining pafiicipant involved with the instant EJR request

had Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI

fraction, or properly protested the appealed issue such that the Board has jurisdiction to hear its

respective appeal. In addition, the participant's documentation shows that the estimated amount

in åontroversy exceeds $50,000, as required for a group appeal26 and remaining participant's

appeals wereiimely filed. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

Board's Analysis Reeardine the Appealed Issue

The group appeals in this EJR request involves the fiscál year 2008, thus the appealed cost

reportingpeiiod falls squarely within the time frame appiicable to the Secretary's FFY 2005

IpÞS rulebeing challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allina for thè time period at issue in these requests. However, the Secretary has not formally

acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.

v. Burielt, 204 F. Supp. 3d 68,77-82 (D.D.D. 2076), appeal filed,No. 16-5314 (D'C. Cir'' Oct

3I,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the fight to bring suit in ei ther the

D.C. Circuit or the circuit within which they are located. see42u.s.c. $ 1395oo(f1(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Roard's Decision Reeardins the EJR Requqs'!

The Board finds that:

1) it has jurisdiction over the matter for the subj ect year and that the

remaining participant in the group appeals is entitled to a hearing before

the Board;

2) based upon the participants' asserlions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for rèsolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

26Scc42C.F.R. $405.1837. lfthis \ryas an individr¡al appeal, theremaining Provider also meetsthe$10,000

amount in controversy for an individual appeal under 42 C.F R $ 405 1835(aX2)'
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4) it is without the authority to decide the legal question ofwhether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question ofthe validity of42 C.F.R. $$ 412.106(bX2XD(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

grants the remaining Provider's requests for EJR for the issue and the subject year. The Provider

has 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. Since this is the only issue under dispute, the Board hereby closes the cases.

Board Members Participatins:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts

FORTHEBOARD:

--4vøilf{à'
Board Member

Enclosures: 42U.5.C. $ 1395oo(f)
Schedules ofProvide¡s

cc: Byron Lamprecht, WPS (Cerlified Mail w/ Schedules of Providers)
Wilson Leong, FSS (w/Schedule of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 woodlawn Drive, suite 100
Baltimore, MD 272Q7
470-786-267r

cERrrFrEp MAIL ÌllAY 0 I 20,|8

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & LYman

500 North Meridian Street, Suite 400
Indianapolis, IN 46204

RE: Community Health Systems Post 1498R 2006 SSI Data Match CIRP Group

cN l3-060sGC

Snecificailv:
Ñothwest Medical Center, 04-013 8, FyE 1013112006' CN l6-2328

McKenzie Vr'illiamette Medical Center,38-0020, FYE 1213112006' CN l6-1927

Sunbury Community Hospital, 39-0084, FYE 613012006, CN 16-1936

Dèar Ms. O'Brien Griffin:

The Provider Reimbursement Review Board (he Board) has begun a review ofthe above-captìoned

group and the related individual appeals. We note that each of the Providers listed above appealed from a

ievised Notice of Program Reimbursement (RNPR) for a 2006 cost reporting period. The RNPRswere

issued to include the most recent SSI percentage thât was recalculated by the Centers for Medicare and

Medicaid services ("cMS") (posr201l Final Rule with new data matching). The specific facts with

regard to the issues in the individual appeals and the Board's jurisdictional detel'lliuatiolt are set forth

bclow:

Pertinent Facts:

I. SSI Provider SPecific Issue

one ofthe issues in these individual appeals is the Dlsp roportionate share Hospital (DSH)

paymen.r/Supplemental Securiry Income (SSI) Percentage (Provider Specific) issue. The Providers' issue

deicripiion ìnctudes two components: l) the Provider disagreeing with how the Medicare Contractor

"olr1prt"d 
the SSI percentageìhat would be used to determine the DSH percentage (SSl Data Match) and

2) the provider preserving its right to request realignment of the SSI percentage from the federal fiscal

year.to its cost reporting period (SSI Realignment).

There is a pending common ìssue related party (CIRP) group (case number l3-0605GC) for the SSI Data

Match issue for FÍE 2006. Upon review ofthe group, however, jt is noted that none ofthe referenced

commonly controlled Provideis have transferred or directly appeaÌed the SSI Datâ Match poftion ofthe

issue into groupr case number 13-0605G

II. Eligible Days Issue

McKenzie Williamette Medical Center and Sunbury Community Hospital also appealed the Medicaìd

Eligible Days issue from RNPRS. Both Providers contend that the Medicare Contractor ". . . failed to

inc"ìude aìl Medicaid eligible days, including. . . Medicaid paid days, unpaid eligible days, eligible days

adjudicated and p.occssód after the cutoif date and aìl out of State eligible days in the Medicaid
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Pércentage ofthe Medicare DSH calculation."r Both Providers indicated the issue was self-disallowed
(S-D) and referenced audit adjustments 5 and 6 for the Medicaid Eligible Days issue.

For boih Providers, audit adjustments 5 and 6 from the RNPRs relate to adjustments to the SSI Percentage

and the DSH payment percentage on Worksheet E, Part A based on the hospitals' SSI percentages for cost

repofing periods after 10/ll20o5 and before 101112006

Es3-td-D!!ermi!3li.sg:

I. SSI Provider Specific Issue

Pursuant to 42 C.F.R. 405.1 837(bXl)

Two or more providers under common ownership or control that wish to appeal to the

Board a specific matter at issue that involves a question of fâct or interpretation of law,

regulations or CMS Rulings that is common to the providers, and that arises in cost

reporling periods that end in the same calendar year, and for which the amount in

controversy is $50,000 or more in the aggiegate, must bring the appeal as a group

appeal.

Based on this regulation, it is mandatory that the first aspect ofthe SSI Provider Specific issue {he
Provider disagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to determine the DSH percentage, be pursued in the SSI Data Match case.2 Therefore, the Board hereby

transfers the SSI Data Match component ofthe issue for ihe referenced Providers to the CIRP group, case

number l3-0605GC.

The second âspect ofthe SSI Provider Specific issue - the Provider preserving its right to request

realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period, is hereby

dìsrrissed by the Board for lack ofjurisdiction. under 42 c.F.R. $ 412.106(b)(3), for determining a

Provider's DSH percentage, "[i]f a hospital prefers that CMS use jts cost repofing data instead ofthe
Federal fiscal yeár, it must furnish to cMS, through its intermediary, a written request . . . ." without this

written request, the Medicare Contractor cannot issue a final detemination from which the Provider can

appeal. As a rcsult the Board flnds that the appeal ofthis component ofthe issue is prematrtre ancl

dismisses it from the individual appeals.

II. Medicaid Eligible DaYs Issue

With regard to the Medicaid Eligible Days issue for McKenzie Williamette Meiìical Center and Sunbury

Community Hospital (case nu mbers l6-1921 a¡d l6-1936, respectively), the Board finds it lacks

jurisdiction pursuant to 42 C.F.R. S 405.1889. This regulation states that any matter not specifically

revised may not be considered in an appeal ofthe revised dete¡mination. In these cases, the evidence

submitted does not suppofi an adjustment to Medicaid Eligible Days on the RNPR for either Provider.

Therefore, this issue is dismissed from case numbers 16-1927 and 16-1936'

After the transfer ofthe SSI Data Match component, the dismissal ofthe SSI Realignment component and

the dismissal of the Medicaid Eìigible Days issue from case numbers 16-1921 and I 6-1936, there are no

remaining issues in any ofthe individual appeals. Therefore case numbers l6-2328,16-1927 and 16-

ì ,9ee Providers' individual appeal requests at Tab 3, Issue 2
2 See Providers' tndivjduaÌ Appeal Requests at Tab 3, Issue I and Appeal Request in 13-0605GC
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1936 are closed and removed from the Board's docket. Review ofthis determination is available under
the provisions of 42U.5.C. $ l395oo(Ð and 42 C.F.R. $$ 405.1875 and 405.1877.

Please advise the Board whether the CIRP group, case l3-0605GC, can now be considered fully formed
within 45 days of the date of this letter. If it is not yet complete, \À/ithin the same time noted, identifu the
Providers for which you are still awaiting receipt ofa final determìnation.

Board Members Participatine:
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA,. CPC-A
Robert A. Evarts, Esq.

Board Member

Enclosures: 42 U.S.C, $ l395oo(f) and 42 C.F.R. $$ 405.1875 and.1877

cc: Byron Lamprecht, Wisconsin Physicians Seruice (J-5)

Wilson C. Leong, Esq., CPA, Federal Specialized Services

For the Board:

k_



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-786-2677

.ÌrAY 0 s 20ltMaureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman
500 North Meridian Street, Suite 400
Indianapolis, IN 46204

RE: Community Health Systems Post 1498R 2005 SSI Data Match CIRP Group
cN l6-l489GC

Specifically:
Wuesthoff Medical Center, 10-0291, FYE 9/30/2005, CN 17-0259

Riley Hospital, 25-008 1, FYE'l2l 3 1 /2005, CN 17 -0422, CN 17 -0483

Moberly Regional Medical Center, 26-0074, FYE l0/31/2005, CN 17-0484

Dear Ms. O'Brien Griffin:

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned
group and the related individual appeals. We note that each ofthe Providers listed above appealed

from a revised Notice ofProgram Reimbursement (RNPR) for a 2005 cost reporting period. The

RNPRs were issued to include the most recent SSI percentage that was recalculated by the Centers

for Medicare and Medicaid Services C'CMS') þost-2011 Final Rule with new data matching). The

specific facts with regard to the issues in the individual appeals and the Board's jurisdictional
detemination are set forth below:

Pertinent Fâcts:

I. SSI Provider Specilic Issue

The issue in these individual appeals is the Disproportíonate Share Hospital (DSH)

Payment/Supplemental Security Income (SSI) Percentage (Provider Specifc) issue.l The Providers' issue

description includes two components: 1) the Provider disagreeing with how the Medicare Contractor

computed the SSI percentage that would be used to determine the DSH percentage (SSI Dâta Match) ând

2) the Provider preserving its right to request realignment ofthe SSI percentage from the federal fiscal
year to its cost reporting period (SSI Realignment)'

There is a pending common issue related party (CIRP) group (case number l6-1489GC) for the SSI Data

Match issue for FYE 2005. Upon review ofthe group, however, it is noted that none ofthe referenced

commonly controlled Provideis have transferred or directly appealed the SSI Data Match portion ofthe
issue into group, case number l6-1489GC.

II. Dligible Days Issue

Riley Hospital and Moberly Regional Medical Center also appealed the Medicaid Eligible Days issue

from RNPRs. Both Providers contend that the Medica¡e Contractor ". . . failed to include all
Medicaid eligible days, including . . . Medicaid paid days, unpaid eligible days, eligible days

adjudicated and processed after the cutoff date and all out of State eligible days in the Medicaid

I Case Nos. 17-0483 and 17-0484 also include the DSH Medicaid Eligible Days issue.
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Percentage of the Medicare DSFI calculation."2 Both Providers indicated the issue was self-

disallowed (S-D) and referenced audit adjustments 5 and 6 for the Medicaid Eligible Days issue.

For both Providers, audit adjustments 5 and 6 from the RNPRs relate to adjustments to the SSI

Percentage and the DSH payment percentage on Worksheet E, Part A based on the hospitals' SSI

percentages for cost reporting periods after l0/l/2004 and before 101112005.

Board Determination:

I. SSI Provider Specilic Issue

Pursuant to 42 C.F.R. 405. 1 837(bX1)

Two or more providers under common ownership or control that wish to âppeal to the

Board a specific matter at issue that involves a question of fact or interpretation of law,
regulations or CMS Rulings that is common to the providers, and that arises in cost

reporting periods that end in the same calendar year, and for which the amount in
controveriy is $50,000 or more in the aggregate, must bring the appeal as a group

appeal.

Based on this regulation, it is mandatory that the first aspect ofthe SSI Provider Specific issue -the

Provider disagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to determine the DSH percentage, be pursued in the SSI Data Match case.3 Therefore, the Board hereby

transfers the SSI Data Match component of the issue for the referenced Providers to the CIRP group, case

number l6-1489GC.

The se'contl aspect oftlie SSI Provider Specific issue - thc Provider preserving its right to request

realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period, is hereby

dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412.106(b)(3), for determining a

Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting data instead ofthe
Federaì fiscal year, it must fumish to CMS, through its intermediary, a written request ' . . ." Without
this written request, the Medicare Contraotor cannot issue a final determination from which the

Provider can appeal. As a lesultthe Board finds that thc appcal ofthis component ofthe issue is

premature and dismisses it from the individual appeals.

II. Medicaid Eligible DaYs Issue

with regard to the Medicaid Eligible Days issue for Riiey Flospital anp Moberly Regional Medical

Center (case numbers l1-0483 and l7-0484, respectively), the Board fìnds it lacks jurisd iction pursuant to

42 C.F.R. $ 405.1889. This regulation states thât any matter not specifically revised may not be

considered in an appeal ofthe revised determination. In these cases, the evidence submitted does not

support an adjustment to Medicaid Eligible Days on the RNPR for either Provider. Therefore, this issue

is dismissed from case numbers 17-0483 and 11-0484.

After the transfer ofthe SSI Data Match component, the dismissal ofthe SSI Realignment component and

the dismissal ofthe Medicaid Eligible Days issue from case numbers 17-0483 and 17-0484, there are no

remaining issues in any ofthe individual appeals. Therefore case numbers 17 -0259 , 1"7 -0483 and 17'

2 S¿¿ Providers' individual appcal requests at Tab 3, Issue 2.
3 S¿e Providers' Individual Appeal Requests at Tab 3, Issue 1 and Appeal Request ìn l6-1489GC
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0484 are closed and removed from the Board's docket. Review of this determination is available

under the provisions of 42 U.S.C. $ 1395oo(f) and 42 C.F.R' $$ 405.1875 and 405.18'/7 '

Please advise the Board whether the CIRP group, case 16-1489GC, can now be considered fully
formed within 45 days of the date of this letter. If it is not yet complete, within the same time

noted, identif, the Providers for which you aÌe still awaiting receipt ofa final determination.

Board Members Parti cipaLlng:
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Board Member

Enclosures: 42|J.S.C. $ 1395oo(f) and 42 C.F.R' $$ 405.1875 and.1877

cc: Mounir Kamal, Novitas Solutions, Inc. (J-H)
Geoff Pike, First Coast Service Options, Inc. (J-N)
Byron Lamprecht, Wisconsin Physicians Service (J-5)
\Wilson C. Leong, Esq., CPA, Federal Specialized Services

For the Board:

4,Y/ Ø:
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Baltimore. MÐ 2t2O7
470-786-2677

tlAY o I 2018
Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman
500 North Meridian Street, Suite 400
lndianapolis, IN 46204

RE: Community Health Systems Post 1498R 2006 SSI Data Match CIRP Group
cN l3-0605GC

Specificallv:
Northwest Regional Medical Center,26-0022, FYE 05/3112006, CN l7-0055
Dallas Regional Medical center,45-0688, FYE 12/31/2006, cN l6-2251
Brownwood Regional Medical Center, 45-05 87 , FYE 9/30/2006, CN l6-2237
Stringfellow Memorial Hospital, 0l -0038, FYE 6130/2006, CN 16-2529
Riverview Regional Medical Center, 0l-0046, FYE 6/30/2006, CN l6-2528
Lancaster Regional Medical Center, 39-0061, FYE 6/30/2006, CN 16-2347
Lake Norman Regional Medical Center, 34-0129, FYE 9130/2006,CN I 6.1958
Davis Regional Medical Center,34-0144,FYB9/30/2006, CN 16- 1957

Carolina Pines Regional Medical Center, 42-0010, FYE 9/30/2006, CN l6- 1968

Merit Health Care,25-0072,FYE 3131/2006, CN 17 -04?2

Dear Ms. O'Brien Griffin:

The Provitler Reimburse¡nent Review Boald (the Board) ltas begun a review of tlie above-captioned
group anci the related individual appeals. We note that each ofthe Providers listecl above appealed from a
revised Notice of Program Reimbursement (RNPR) for a 2006 cost repofting period. The RNPRs were
issued to include the most recent SSI p€rcentage that ìvas recâlculated by the Centers for Medicare and

Medicaid Services ("CMS") (post-201I Final Rule with new data matching). The specìfìc facts with
regald to the issues in the individual appeals and the Board's jurisdictional determination are set forth
below:

Pertinent Facts:

I. SSI Provider Specific Issue

The sole issue in these individual appeals (except case number I1-0422 - which also incÌudes Eligible
Days) is the Drþroportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

PercenÍoge (Provider SpeciJic) issue. The Providers' issue descliption includes hvo components: 1) the
Provider disagreeing with how the Medicare Contractor computed the SSI percentage that would be used
to determine the DSH percentage (SSI Data Match) and 2) the Provider preseruìng its right to request
realignment ofthe SSI percentage from the federal fiscal year to its côst reporting period (SSI
Realignment).

There is a pending common issue related paty (CIRP) group (case number l3-0605GC) for the SSI Data
Malch issue for FYE 2006. Upon review ofthe group, however, it is noted that none ofthe referenced
commonly controlled Providers have transferred or directly appealed the SSì Data Match portion ofthe
issue into the group, case number l3-0605GC.
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il. Eligible Days Issue

As noted, Merit Health Central (case number l7 -0422) also appealed the Medicaid Eligible Days issue

from an RNPR. The Provider contends that the Medicare Contractor ". . . failed to include all Medicaid
eligible days, inctuding. . . Medicâid paid days, unpaid eligible days, eligible days adjudicated and

processed after the cutoff date and all out of State eligible days in the Medicaid Percentage ofthe
Medicare DSH calculation."r The Provider referenced audit adjustments 5 and 6 for this issue. Audit
adjustments 5 and 6 from the RNPR relate to adjustments to the SSI percentage and the DSH payment

percentage on Worksheet E, Part A based on the hospitals' SSI percentages for cost reporting periods

af\er 10/112004 and before 10/1/2005.

Board Determination:

I. SSI Provider Specific Issue

Pursuant to 42 C.F.R. 405.1837(bXl)

Two or more providers under common ownership or control that wish to appeal to the

Board a specific matter at issue that involves a question offact or interpretation of law,
regulations or CMS Rulings tht is common to the providers, and that arises in cost
reporting periods that end in the same calendar year, and for which the amount in
controversy is $50,000 or more in the aggregate, must bring the appeal as a group

appeal.

Based on this regulation, it is mandatory that the first aspect ofthe SSI Provider Specific ìssue -the

Provider disagreeing with how the Medicare Contractol couìputed tlre SSI percentage that would be used

to determine the DSH percentage, be pursued in the SSI Data Match case.z Therefore, the Board hereby

transfers the SSI Data Match component of the issue for the referenced Providers to the CIRP group, case

number l3-0605GC.

The second aspect of the SSI Provider Specific issue - the Provider preseruing its right to request

realignment ()f thc SSI pe|centage fr'om the federal fiscal ycar to its cost rcpofiing pcriod, is hcrcby

dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412 106(b)(3), for determining a

Pr.ovider's DSH percentage, "[i]f a hospital prefers that CMS use its cost repofting data instead ofthe
Federal fiscaÌ year, it must furnish to cMS, thror.rgh its intermediary, a written request . . . ." without this

written request, the Medicare Contractor cannot issue a final determination from which the Provider can

appeal. Aia result the Board finds that the appeal of this component of the issue is premature and

dismisses it from the individual appeals.

II. Medicaid Eligible Days Issue

With regard to the Medìcaid Eligible Days jssue for Merit Health Care (case number 17 -0422), the Board

finds it lacks jurisdiction pursuant to 42 C.F.R. $ 405.1889. This regulation states that any matter not

specifically revised may not be considered in an appeal ofthe revised determination. In this case, the

evidence submifted does not support an adjustment to Medicaid Eligible Days on the RNPR. Therefore,
this issue is dismissed from case number 17 -0422

¡ See Provider's fndividual appeal request at Tab 3, lssue 2.
2 See Providers' lndividual Appeal Requests at I ab 3, lssue I and Appeal Request in l3-0605GC.
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After the transfer ofthe SSI Data Match component, the dismissal ofthe SSI Realignment component and

the dismissal of the Medicaid Eligible Days issue from case number l7 -0422, there are no remaining
issues in any ofthe individual appeals. Therefore case numbers 17 -0055,16-2251,16-2237, 16-2529,16-

2528, 16-2347, l6- 1958, 16-1957 , l6- I 968 and 77 -0422 are closed and removed from the Board's

docket. Review ofthis determination is available under the provisions of42 U.S.C. $ l395oo(f1and
42 C.F.R. $$ 405.1875 and 405.1877.

Please advise the Board whether the CIRP group, case l3-0605GC, can now be considered fully forrned

within 45 days ofthe date ofthis letter. If it is not yet complete, \¡/ithin the same time noted, identifo the

Providers for whìch you are stiìl awaiting receipt ofa final determination

Board Members Palt icipating:
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. A,/f/-k:

For the Board

Board Member

1877Enclosures: 42 U.S.C. $ 1395oo(Ð and 42 C.F.R' $$ 405.1875 and

cc: Byron Lamprecht, Wisconsin Physicians Service (J-5)

Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

{¿( Provider Reimbursement Review Board
1508 Woodlâwn Drive, Suite 100
Baltimore, MD 2t2O7
470-746-2677

CERTIFIED MAIL
ilAY o 8 20iS

Kimberly Blanquart
Vice President of Reimbursement & Rev Optimization
Mercy Health
645 Maryville Center, Suite 100
St. Louis, MO 63141

RE: Dismissal of Group APPeal
Group Name: Meicy Health 2018 Understatement of Documentation and

Coding Repayment Adjustment CIRP Group
PRRB Case Number: 18-1038GC

Deai. Ms. Bla nquart:

The Provider Reimbursement Review Board (Board) is ¡n receipt of Mercy Health's

request to establish a Common Issue Related Party (CIRP) group appeal for fiscal
year 2018 addressing the understatement of documentation and coding repayment
adjustment issue pursuant to 42 C.F'R' 5 405'1835(a)(3)'

pursuantto 42 U.S.C. $ 1395oo(a) and 42 C.F.R. S5 405.1835-405.1840, a provider
has a right to participale in a group appeal before the Board if it ¡s dissatisfied with
a final ãetermination, the total amount in controversy for the group is $50'000 or
more and the hearing request is received by the Board within 180 days of the date

of receipt of .the final determination by the prov¡der, unless the provider qualifies for
a good tause extension pursuant to 42 C.F.R. 5 405.1835(a)(3). When an appeal is

f¡lãd from a Notice of Program Reimbursement (NPR)' there is an additional five-day
presumption for mailing to determine the presumed date of receipt of the NPR'

ilo*"u"r, when an appeal is filed from a Federal Register notice, the five-day
presumption for mailing is not applicable because the Federal Register is publicly

available and is not mailed. In accordance with 42 C.F.R. 5 405.1801(a) and PR.RB

Rule 21, the date of filing is the date of receipt by the Board or the date of delivery
by a nationally-recognized next-day courier'

The final determination being appealed is the August 14,2Ol7 Federal Register, and

1g0 days from the date of that publication is saturday, February 10, 2017. The

Federal Rules of civil Procedure state that "if the last day is a saturday, sunday, or
legal holiday, the period continues to run until the end of the next day that is not a
Saiurday, Sïnday, or tegal holiday"'1 Based on this procedure, the appeal was due

to the Board on Monday, February 12,2018.

1 FED. R.CIv. P. 6(a)(1)(c)
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On February 7, 2}ta, Mercy Health sent out a CIRP group appeal request via Federal

Express (the cover letter was dated February 6, 2018). Although the cover letter
contained the correct address for the Board, the Federal Express package was
addressed to PRRB Appeals at Federal Specialized Services (FSS), the Appeals
Support Contractor. The Federal Express tracking receipt shows that FSS received

the filing at 9:30 a.m. on Thursday, February B, 2018' Upon rece¡pt of the Federal

Express delivery confirmation, Mercy Health would have been aware that the package

was delivered to Illinois instead of Maryland. Mercy Health had the opportunity to
rectify the address error and timely fìle the group appeal at the Board, however, the
hearing request was not reissued until March 5, 2018, almost one month later. The

Board received Mercy Health's hearing request on March 6,2018, which is 204 days
after the issuance of the Federal Register publication and exceeding the 180-day time
frame for filing an appeal with the Board'

The regulation at 42 C.F.R. g 405'1836(b) explains when the Board may find good

cause to extend the time for filing. The regulation states in pertinent part:

(a) A request for a Board hearing that the Board
receives after the applicable 180-day time limit
prescribed in $ 405.1835(a)(3) or $ a05.1835(c)(2)
must be dismissed by the Board, except that the
Board may extend the time limit upon a good cause
showing bY the Provider'

(b) The Board may find good cause to extend the time
limit only if the provider demonstrates in wr¡ting it
Icould] not reasonably be expected to file timely due
to extraordinary circumstances beyond its control
(such as a natural or other catastrophe, fire, or
strike), and the provider's written request for an
extension is received by the Board within a

reasonable time (as determined by the Board under
the circumstances) after the expiration of the
applicable 180-day limit specified in

$ aOs.1B3s(a)(3)'

The Board Rules provide additional guidance' PRRB Rule 5'2 states that "[t]he
representative is responsible for . . . meeting the Board's deadlines. . . . Failure of a
representative to carry out his or her respo nsibilities is not considered by the Board
to be good cause for failing to meet any deadlines." In addition, PRRB Rule 46.3
prociaims that "[u]pon written motion demonstrating good cause, the Board may
reinstate a case dismissed for failure to comply with Board procedures. Generally,
administrative overs¡ght . . . will not be cons¡dered good cause to reinstate"' In the
present case, the untimely filing of the group appeal is a result of administrative
oversight, which is not a valid basis to grant a good cause exception' Furthermore,

2
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had Mercy Health acted promptly to rectify the ¡ncorrect mailing address, the appeal
request would have arrived at the Board in a timely manner.

The Board fìnds that the group appeal was not timely filed within 180 days of the
Federal Register publication and the justification presented for the unt¡mely filing
does not rise to the level of a good cause extension of the time limit to file an appeal.
As the appeal does not meet the regulatory filing requirements, the Board hereby
dismisses Case No. 18-1038GC.

Review of this determination is available under the provisions of 42 U.S.C.

5 1395oo(f) and 42 C.F.R. 5g 4O5.t875 and 4O5.1877.

BOARD MEMBERS PARTICIPATING: FOR THE BOARD:

Cha rlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

cc:

(/^1,,n /B-.*'--
Board Member

Byron Lamprecht
Cost Report Appeals
Wisconsin Physic¡ans Service
2525 N 117th Avenue, Suite 200
Omaha, NE 68164

Wilson C. Leong, Esq., CPA
PRRB Appeals
Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058
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t4AY 0 8 ?018CERTIFIED MAIL

Toyon Associates, Inc.
Ch¡istine Ponce
Director - Client Services
1800 Sutter Street - Suit 600
Concord, CA94520-2546

Noridian Healthcare Solutions
Lorraine Frewerl
Appeals Coordinator - Jurisdiction E
P.O. Box 6782
Fargo, ND 58108-6782

RE: Laguna Honda Hospital & Rehabilitation Center
Provide¡ No.: 05-0668
FYEs:6/30/11
PRRB CaseNos.: l5-0184

Dear Ms. Ponce and Ms. Frewert,

The Provider Reimbursement Review Board (the Board) has reviewed jurisdiction in the above-

referenced appeal. The Board's jurisdictional decision is set forth below.

Bacl<ground

The Provider submitted a request for hearing on October 21, 2014, based on a Notice of
Program Reimbu¡sement (.'NPR) dated April 28,2014. The hearing request included six
issues as follows:

1) Issue No. I - Medicare Settlement Data (Including Outlier Payments);
2) Issue No. 2 - Medicare Low lncome Patient (LIP) Payments - Additional Medicaid

Eligiblc Days;
3) Issue No. 3 - Medicare Low Income Patient (LIP) Payments - Inclusion of Medicare

Dual Eligible Part A Days in the SSI Ratio Issued Augtsl23,2012;
4) Issue No. 4 - Medicare Low Income Patient (LIP) Payments - Inclusion of Medicare

Dual Eligible Part C Days in the SSI Ratio Issued August 23, 2012; and
- 5) Issue No. 5 - Medicare Low Income Patient (LIP) Payments - Accuracy of CMS

Developed SSI Ratio Issued August 23, 2012

The Provider submitted a request dated September 28,201,5 to transfer the Outlier Payments

portion of Issue No. l toPRRB CaseNo. 15-2806G - Toyon 201 I Unde¡statement of Outlier
Payments Group. Subsequently, the Provider submitted requests dated April 10,20i8 and

April l6,20lStotransferlssueNo.2toPRRBCaseNo. 18-1170G - Toyon 20l l LIP Inclusion
of Additional Medicaid Eligible Days to Medicaid Ratio Group, Issue No. 3 to PRRB Case No.
18-0058G - Toyon 2011 LW Inclusion of Medicare Part A Unpaid Days in SSI Ratio Group,
Issue No. 4 to PRRB Case No. 18-0057G - Toyon 201 1 LIP Inclusion of Medicare Part C Days
in SSI Ratio Group, and Issue No. 5 to PRRB Case No. 18-0056G - Toyon 2011 LIP Accuracy
of CMS Developed SSI Ratio Group.
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The Medicare Contractor submitted a jurisdictional challenge on the Outlier Payments portion of
Issue No. 1 and all ofthe LIP issues in the appeal on September 10,2015't The Provider

submitted a iurisdictional response on September 30,2015.

Medicare Contractorts Position

The Medicare Contractor contends that the language of 42 U.S,C. $ 1395ww(lX8XB)2 prohibits

and precludes administrative and judicial ¡eview of the IRF-PPS rates established lg¡det 42

U.S.C. $ 1395wwûX3)(A). The Medicare Contractor maintains that, because the IRF-PPS rate is

comprised ofboth the general federal rate based on historical costs and adjustments to that

federal rate (including but not limited to tlle LIP adjustment at issue), the statute prohibits

administrative and judicial review of the LIP adjustment. Accordingly, the Medicare Contractor

argues that the Board is divested ofjurisdiction to hear the P¡ovider's appeal because it must

coäply with all of the provisions of th" Medicare Act and the regulations issued thereunder.3

Provider's Position

The Provider contends that the NPR issued on April 28,2014 constitutes a final determination by

the Medicare Contractor with respect to the provider's cÓst report. In 42 C.F.R. $ a05.1 801(a)(2),

it defines a final determination as follows: "An intermediary determination is defined as a

"determination of the total amount of pa)¡ment due to the hospilal,-pu$uan!þ:$11Q5-L&83
Iollowinq ihe close of th" hospital's cost repgrtiqgiedef!' ' '"4

The Provider contends that the Medicare Contractor made an adjustment that revised the IRF
Medicaid Eligible Days from 496 to 512 per audit adjustment number 5. In addition, the

Medicare Contractor made an adjustment to remove the as-filed IRF protested amount totaling

$14,107 per audit adjustment number 23, which includes protested amounts for the following
LIP payment issues: (a) Understated LIP payments due to an understatement ofthe SSI ratio as

published by CMS; (b) Undcrstatcd LIP payments due to CMS policy of excluding

Medicare/Meclicaid dual eligihle Part A days; (c) Understated LIP payments due to CMS policy
of excluding Medicare/Medicaid Part C days; (d) Understated LIP payments due to the exclusion

of Code 2 & 3 Medicaid days without an aid code retumed from the State of Califomia Medicaid
Eligibility B¡anch and (e) Understated LIP payments pending receipt of California Medicaid
eligibility verification. The Provider argues that the Medicare Contractor did indeed post audit

adjustments that resulted in a change to the Provider's reported LIP entitlement in the Medicare

cost report which thereby allows the Provider an avenue to pursue a correction to their LIP
entitlement via the PRRB appeal process.5

tThe challenge to the Outlier Payments aspect of Issue No. I will be addressed in the group appeaì. The Provider

did not brief the Medicare Settlement Dat; - Additional Claims aspect of Issue No. I in its Preliminary Position

Paper submitted on June26,2015. As such, the Board considers that issue to be abandoned.
2 Fomerly designated ar paragraph (7). Section 3004(b) ofthe Affordable Care Act addressed the IRF PPS program

and reassigned rhe pfeviously-designated secrion 1886(jX7) ofthe Act [42 U.S.C. $ l395ww(j)(7)] to section

l8S6(iXBtt42 U.S.C. g 1395\ ,w0)(8)l and iDserted a ne\¡,, section 1886CX7), which contains new requirements for
the Secretary to establish a quality reporting program for lRFs.
r 42 C.F.R. $ 405. t8ó7.
a Provider's jurisdictional response at 2 (Emphasis included).
5 Provider's jurisdictional response at 4.
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The Provider contends that the LIP adjustment is not a component ofthe IRF-PPS rate described

in $ 1395wwO(3)(A) (Àe., the unadjusted federal rates) because LIP is calculated as a curent
cost reporting period add-on payment to the IRF-PPS federal payment and it is repolted on a

separate line within the Medicare cost report.ó The Provider argues that it is only disputing the

accuracy ofthe provider-specific data elements used by the Medicare Contractor, not the

establisñment oi methodology for development of the federal IRF prospective payments.? The
Provider contends that $ 1395',ryw(i)(8) does not prohibit its challenge as to whether CMS and its

agents utilized the proper data elements in executing that formula. The Provider maintains that,

while $ 1395wwO(8) prohibits administrative or judicial review for certain aspects of the

establishment of the IRF payments, there is no specific language within $ l395wwO(8)
prohibiting administrative orjudicial review as it pertains to the establishment of LIP.8

Board's Decision

Pursuantto42U.S.C.$.1395oo(a)and42C.F.R'$$405.1835-405.1840,aprovi<lerhasaright
to a hearing before the Board with respect to costs claimed on a timely fiied cost report if it is
dissatisfied with the final determinatìon of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days

of the date of receipt of the final determination.

The Board concludes that it does not have jurisdiction over the LIP issues in this appeal as the

NPR was issued on April 28, 2014, afler the October 1, 2013 effective date of the regulatory
¡evision to 42 C.F.R. $ 4l 2.630 that precludes Board review of the LIP adjustment.

In reviewing the LIP issues in this appeal, the Board first looked to the statutory provision
prohibiting certain judicial and administrative review. 42 U.S.C. $ 1395ww$(8) specifies:

There shall be no administrative orjudicial review . . . ofthe
establishment oÎ-

(A) case mix groups, of the methodology for the classification of
patients within such groups, and the appropriate weighting factors
thereof under paragraph (2),

(B) the prospective payment rates under paragraph (3),

(C) outlier and special payments under paragraph (4), and

(D) area wage adjustments under paragraph (6).e

ó Provider's jurisdictional
7 Provider's jurisdictionaÌ
8 Provider's jurisdictional
e (Emphasis addcd).

response at 5.

response at 5.

response at 6.
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The Secretary adopted a regulation limiting administrative and judicial review which mirors the
statutory limitations, specifically limiting review only to the "unadjusted" Federal payment rate.
For the years prior to these appeals, 42 C.F.R. $ 412.630 stated:

Administrative orjudicial review under 1869 or 1878 of the Act, or otherwise, is
prohibited with regard to the establishment of the methodology to classifu a

patient into the case-mix groups and the associated weighting factor, the
unadjusted F ederal per discharge payments rates, additional payments for outliers
and special payments, and the area wage index.l0

Significantly, the term "the unadjusted Federal rate" is defined in 42 C.F.R. $ 412.624(c) arñ if
does not include any of the adjustments discussed in $ 412.624(e), including the LIP adjustment.

The Board fìnds that in the August 201 3 Inpatient Rehaþilitation Facility Prospective Payment
System ("IRF PPS") Final Rule, the Secretary expanded the list of adjustments in g 412.630 to
include the LIP adjustment. CMS stated in the Final Rule:

Ou¡ intent was to honor the full breadth of the preclusion of administrative or judicial
review provided by section 1886(jX8) of the Act. However, the regulatory text reflecting
the preclusion of review has been at times improperly interpreted to allow review of
adjustments authorized under section 1886(iX3Xv) of the Act. Because we interpret the
preclusion of¡eview at $ 1886ûX8) of the Act to apply to all payments authorized under
section 1 886fi)(3) of the Act, we do not believe that there should be administrative or
judicial review ofany part ofthe prospective rate. Accordingly, we are clarifying our
regulation at $ 412.630 by deleting the word "unadjusted" so that the regulation will
clearly preclude review of the "Federal per discharge payment rates."ll

During the period at issue, the Board finds that the revised regulation precluded review ofthe
LIP adjustment. In this regard, the Board concludes that the regulatory changes made in the
August 2013 Final Rule are applicable to this appeal because they were effective on October l,
2013. As such, the Board concludes that it does not have jurisdiction ove¡ the LIP issues (lssue
Nos. 2, 3. 4 and 5) ín this appeal, and dismisses them from the appeal. Additìonally, the Board
denies the transfers of the LIP issues to group appeals.

As no issues remain in the appeal, the Board closes the case and removes it from the Board's
docket. Review of this detemination is available under the provisions of 42 U.S.C. $ I 3 95oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members ParticipatinË
Charlotte F. Benson, CPA
Gregory H. Ztegler, CPA, CPC-A
Robert A. Evafls, Esq.

¡o (emphasis added)
1¡ 78 Fed. Reg. at 4?900

FOR THE BOARD

(Áo,1.çttf fu'ç."-
Board Member
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Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and' 405.1877

Federal Specialized Sewices
Wilson C. Leong, Esq., CPA
PRRB Appeals
1701 S. Racine Avenue
Chicago, IL 60608-4058

cc:



DEPARTMENT OF HEALTH & HUMAN SERVICESr.X( Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, l4D 2I2O7
4LO-786-267 7

|'lAY O 3 ZOIE

Re

CERTIFIED MAIL

Paul A. Beaudoin
Vice President of Finance
Day Kimball Healthcare
320 Pomfret Street
Putnam, CT 06260

Dismissal of Appeal
Provider Name: Day Kimball Hospital
ProviderNumber: 07-0003
FYE: 9/3j/2OIB
PRRB Case Number: 18-1041

Dear Mr. Beaudoin

The Provider Reirnbursement Review Board (Board) is in receipt of Day Kimball
Healthcare's request.to establ¡sh an individual appeal for Day Kimball Hospital (Day
Kimball or Provider) foi fiscal year ending September 30, 2018.

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. 99 405.1835-405.1840, a provider
has a right to part¡cipate in an individual appeal before the Board ¡f it is dissatisfied
with a final determination, the total amount in controversy is $ 10,000 or more and
the hearing request is received by the Board wìthin 180 days of the date of receipt
of the final determination by the provider, unless the provider qualifies for a good
cause extens¡on pursuant to 42 C.F.R. 5 405.1835(a)(3). When an appeal is filed
from a Notice of Program Reimbursement (NPR), there is an additional five-day
presumption for mailing to determine the presumed date of recelpt of the NPR.
However, when an appeal is filed from a Federal Register notice, the five-day
presumption for mailing is not applicable because the Federal Register is publicly
available and is not mailed. In accordance with 42 C.F.R. 5 a05.1801(a) and PRRB
Rule 21, the date of filing is the date of receipt by the Board or the date of delivery
by a nationally-recognized next-day courier.

The final determ¡nation being appealed ls the August 14,2OI7 Federal Register, and
180 days from the date of that publication is Saturday, February L0, 2017. The
Federal Rules of Civil Procedure state that "¡f the last day is a Saturday, Sunday, or
legal holiday, the period continues to run until the end of the next day that is not a
Saturday, Sunday, or legal holiday."l Based on this procedure, the.appeal was due
to the Board on Monday, February 12,2OIa.

1 FrD.R.Crv.P. 6(a)(1)(c).
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on February 7, 2OIB, Day Kimball Hospital sent out its individual appeal request via

Federal Express (the cover letter was dated February 6, 2018). Although the cover
letter contained the correct address for the Board, the Federal Express package was

addressed to PRRB Appeals at Federal specialized services (FSS), the Appeals

Support Contractor. The Federal Express tracking rece¡pt shows that FSS received

the fìling at 9:32 a.m. on Thursday, February 8, 2018. Upon receipt ofthe Federal

Express delivery confirmation, Day Kímball would have been aware that the package

was delivered to Illinois instead of Maryland. Day Kimball had the opportunity to
rectify the address error and timely file its individual appeal at the Board, however,
the hearing request was not reissued until March 7, 2ot9, almost one month later.
The Board received the Provider's hearing request on Thursday, March B, 20L8,206
days after the issuance of the Federal Register publication and exceeding the 180-
day time frame for filing an appeal with the Board.

The regulation at 42 C.F.R.5 405.1836(b) explains when the Board may find good

cause to extend the time for filing. The regulation states in pertinent part:

(a) A request for a Board hearing that the Board
receives after the applicable 180-day time l¡m¡t
prescribed in 5 405.1835(a)(3) or 5 a05.1835(c)(2)
must be dismissed by the Board, except that the
Board may extend the time l¡mit upon a good cause
showing bY the Provider.

(b) The Board may find good cause to extend the time
limit only if the provider demonstrates ¡n writing it
lcould] not reasonably be expected to file timely due
to extraordinary circumstances beyond its control
(such as a natural or other catastrophe, fire, or' strike), and the provider's written request for an
extension is received by the Board within a

reasonable time (as determined by the Board under
the circumstances) after the expiration of the
applicable 180-day - lÍmit specified in

$ aos.183s(a)(3)'

The Board Rules provide additional guidance. PRRB Rule 5'2 states that "[t]he
representative is responsible for . . . meeting the Board's deadlines. . . . Failure of a
representative to carry out his or her responsibilities is not considered by the Board

to be good cause for failing to meet any deadlines"' In addition, PRRB Rule 46.3
proclaims that "Iu]pon written motion demonstrating good cause, the Board may
reinstate a case dismissed for failure to comply with Board procedures. Generally,
administrative oversight. . . will not be considered good cause to reinstate." In the
present case, the untimely filing of the appeal is a result of administrative oversight,
which is not a valid basis to grant a good cause exception. Furthermore, had the
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Provider acted promptly to rect¡fy the incorrect mailing address, the appeal request
would have arrived at the Board in a t¡mely manner.

The Board finds that the individual appeal was not timely filed within 180 days of the
Federal Register publication. As the appeal does not meet the regulatory filing
requirements and the justification presented for the untimely filing does not rise to
the level of a good cause extension of the t¡me limit to file an appeal, the Board

hereby dismisses Case No. 18-1041.

Review of this determinat¡on is available under the provisions of 42 u.s.c.
$ 1395oo(f) and 42 C.F.R. SS 405.1875 and 405.t477.

BOARD MEMBERS PARTICIPATING: FOR THE BOARD:

h^/,1/, r-.4t'*"'-Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

cc

Board Member

Pam VanArsdale
Appeals Lead
National Gover'nment Services, Inc'
MP: INA IOI-4F42
P.O. Box 6474
Indianapolis, IN 46206-647 4

Wilson C. Leong, Esq., CPA
PRRB Appeals
Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058
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Re

CERTIFIED MAIL

Ken Janowski
Vice President
Strategic Reimbursement Group, LLC

16408 E. Jacklin Dr.
Fountain Hills, AZ 85268

D¡sm¡ssal of Appeal
Provider Name: Central Valley General Hospital
Provider Number: 05-0196
FYE: I2/3I/2jI3
PRRB Case Number: 18-0162

Dear Mr. Janowski:

The Provider Reimbursement Review Board (Board) is in receipt of Adventist Health's
request to establish an individual appeal for Central Valley General Hospital (Provider)
for fiscal year ending December 3l,2OL3-

Pursuantto 42 U.S.C. 5 1395oo(a) and 42 C'F.R. gg 405.1835-405.1840, a provider
has a right to participate in an individual appeal before the Board if it is dissatisfied
with a final determination, the total amount in controversy is $10,000 or more and

the hearing request is received by the Board within 180 days of the date of receipt
of the finaj determination by the provider, unless the provider qualifies for a good

cause extension pursuant to 42 C.F.R. $ a05.1835(a)(3). When an appeal is filed
from a Notice of Program Reimbursement (NPR), there is an add¡tional five-day
presumption for mailing to determine the presumed date of receipt of the NPR.

However, when an appeal is filed from a Federal Register notice, the five-day
presumption for mailing is not applicable because the Federal Register is publicly
available and is not mailed. In accordance with 42 c.F.R. g 405.1801(a) and PRRB

Rule 21, the date of filing is the date of receipt by the Board or the date of delivery
by a nationally-recognized next-day courier'

The regulation at 42 C.F.R. S 405'1836(b) explains when the Board may find good

cause to extend the time for filing. The regulation states ¡n pertinent part:

(a) A request for a Board hearing that the Board
receives after the applicable 180-day time limit
prescribed in $ 405.1835(a)(3) or $ 405'1835(c)(2)
must be dismissed by the Board, except that the
Board may extend the time limit upon a good cause
showing bY the Provider'
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(b) The Board r'nay fìnd good cause to extend the time
limit only if the provider demonstrateb in writing it
Icould] not reasonably be expected to file timely due
to extraordinary circumstances beyond its control
(such as a natural or other catastrophe, fire, or
strike), and the provider's wrÌtten request for an
extension is received by the Board within a

reasonable time (as determined by the Board under
the circumstances) after the expiration of the
applicable 180-day limit specified in
6 aos.183s(a)(3).

The Board Rules provide additional guidance. PRRB Rule 5.2 states that "[t]he
representative is responsible for . . . meeting the Board's deadlines. . . . Failure of a
representative to carry out his or her responsibilities is not considered by the Board

to be good cause for failing to meet any deadlines." In addition, PRRB Rule 46'3
proclaims that "Iu]pon written motion demonstrating good cause, the Board may
reinstate a case dismissed for failure to comply with Board procedures. Generally,
administrative oversight. . . will not be considered good cause to reinstate."

In June 2017, the Board moved its office to a new location. In light of the upcoming
move, ALERT 12 - CHANGE OF ADDRESS was released on June 7,2017 v¡a an e-mail
blast to all contacts in the Board's Casetracker system. Alert 12 informed all parties
that effective June 19, 2OI7, all filings should be sent to the Board's new address
located on Woodlawn Drive.

Noridian Healthcare Solutions (Lhe Medicare Contractor) issued the Provider's NPR on

April 20, 2OI7. l|he 185th day fell on Sunday, October 22' 2017' The Federal Rttles
of Civil Procedure state that "if the last day is a Saturday, Sunday, or legal holiday,
the period continues to run until the end of the next day that is not a Saturday,
Sunday, or legal holiday."l Based on this procedure, the appeal was due to the Board

on Monday, October 23,2017. However, the appeal was not received at the Board
until October 30,2017, which is 193 days afterthe issuance of the NPR. This exceeds
the 180-day time frame (including the five day presumption) for filing an appeal with
the Boa rd.

Upon review, it is noted that Adventist Health sent the individual appeal requêst to
the Board's previous address. Although the initial cover letter was dated October 10,
2017, the tracking information retrieved from the United Postal Service (UPS) website
revealed that the package was picked up on October 13,2OL7 for UPS 3 Day Select
service, and delivery was attempted on October 16, 2077 ' Further review of the UPS

tracking status indicated that the receiver had moved and UPS was attempting to
obtain a new delivery address, Had the delivery status been monitored, Adventist

1 FED.R.Crv.P. 6(a)(1)(c)



Health would have been aware of the attempted delivery and would have had the
opportun¡ty to rectify the incorrect address and timely file ¡ts ¡ndividual appeal at the
Board. However, UpS did not locâte a new delivery address and the package was

sent back to california where it was returned to the shipper on october 27, 2014.

Provider: Central Valley General Hospital
Provider Number: 05-0196
PRRB Case Number: 18-0162
Page 3

Charlotte F, Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

cc

ø^/flk:

The Board finds that the individual appeal was not timely filed within 185 days of the
date of the NPR. The untimely filing of the appeal is a result of administrative
oversight, which is not a valid basis to grant a good cause exception. Furthermore,
had the uPS tracking status been monitored, Adventist Health would have been

aware of the address error notification on October L6, 2OI7 and intervened in order
for the appea I request to arrive at the Board in a timely manner. As the appeal does
not meet the regulatory filing requirements and the justification presented for the
untimely filing does not rise to the level of a good cause extension of the time limit
to file an appeal, the Board hereby dismisses Case No. 18-0162

Review of this determination is available under the prov¡sions of 42 U.S.C'

9 1395oo(f) and 42 C.F.R. SS 405'1875 and 4O5.L877.

BOARD MEMBERS PARTICIPATING FOR THE BOARD

Board Member

Evaline Alcantara, Noridian Healthcare Solutions
Wilson C. Leong, Esq., CPA, Fedcral Specialized Services
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I'iAY I 6 2018Case No. 73-2247

Certified Mail

Corinna Goron
President
Healthcare Reimbursement Services, Inc'
c/o Appeals Department
17101 Preston Road, Suite 220
Dalìas, TX 75248-7372

Re UHHS/Richmond Heights (36-0075J
FYE 72/37/2006

Dear Ms. Goron:

The Provider Reimbursement Review Board ("PRRB" or "Board 'J reviewed the iurisdictional
documentation in Case No. 13-2247. The Medicare Contractor, CGS Administrators ["Contractor" or
,,CGS,,J, challenged the Board,s jurisdiction over UHHS/Richmond Heights, (..Provider,, or

"Richmond"] 
"nii.e 

."r" due to muìtiple reasons. The Board hereby determines that it grants

jurisdiction in part and denies jurisdiction in part. Case No. 13-2247 will close based on the Board's

decision, as outlined below.

Background

Richmond filed an appeal with the Board based onits 7L/28/2072 revised NoticeofProgram

Reimbursement ("RNPR) Ìor fiscaì year end L2/31/2006.1 Richmond appeaìed the following

disproportionate share hospital ["DSH"1z ;t.rut'

(1) SSI fsystemic ErrorsJ: Whether the Secretary proper]y calculated

the DSH supplemental security income percentage ("SSl%"1

(2) SSI (Provider Specific): Whether the Contractor used the correct
. SSIo/o

[3J Medicaid Eligibìe ("ME") Days: Whether the Contractor properly
excluded ME DaYs

(4] Part C Days: Whether Part C Dâys were properly accounted for,

arguing that the dâys should be jncluded in the DSH Medicaid

fraction ("Medicaid%"1 and not the SSIo/o

(5J Dual EligÍble ("DE"J Days: Whether DE Days should be in the

MedicaidYo3

I Richmond Appeal Request, May 28,2013.
z DSH is composed of i fractions, one is the Medicare or SSI fraction and the second is the Medicaid fraction

See 42 C.F.R.5 41.2.106 (2o\2).
3 Appeal Request Tab 3.
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Richmond indicated that it was appeaìing from an original NPR; however, the documents show that

it was actually appeaÌing from ãn RNPR. Richmond failed to include all of the related RNPR

documents; hówe"er, the RNPR'S Audit Adjustment Report, which was included, showed that the

SSI% was ad¡usted to "updated CMS amounts and to update DSH . . . accordingly."a Richmond stated

that the amount in controversy for these issues is $70,841'00's

Richmond submitted multiple Transfer Requests to transfer the following issues to group

cases:

(11 SSI%o to Case No. t4-777 OGC

(2) Part C Days [exclude from] SSIo/o to Case No' 74-77 67 GC

(3) Part C Days [include in] Medicaid% to Case No' 14-1766GC

(4) DE Days [exclude from] SSI%oto Case No ' f4-7769GC

(5) DE Days [include in] Medicaid%o to Case No' 74-77 6BGC6

Due to the multiple transfer requests, Richmond only briefed M E Days and SSI (Þrovider SpecificJ in

its Preliminary Position PaPcr.T

The Contractor filed a )urisdictional Challenge, submitting that the Board lacks jurisdiction

over the entire case.s CGS asserts that the Board ìacks jurisdiction because [1] the appeal request

was for an RNpR, but the provider did not submit the documentation required for an RNPR appeal;

(2J CGS did not make an audit adiustment to all ofthe issues in the appeal; and, (3) Richmond has

*ínipt" components combined into one issue, which goes against Board Rules.e CGS contends that

sinceihe RNÉR was reopened to revise the SSIo/o only, the appeal may only address issues specific to

the sSI%.10 cGS states that no adjustmentwas made to ME Days or the Medicaido/o; therefore, certain

issues are beyond the scope ofthc RNPR.lt CGS requests thatthe Board dismiss this case.12

In Richmond's Jurisdictional Response, it states that the Board has iurisdiction over the

appeal becausc there were adiustments to DSH, which is enough to warrant Board jurisdiction over

thå issues in this appeal.13 Riáhmond further contends, however, that an adiustment is not required

at aìÌ, and a presentment requirement does not apply to this case.14 Richmond argues that the same

anaìysis thai t-he Supr-eDre côurt made in Bethcsda Hosp. Ass'n v. Bowen,48s U.S. 399 [1988) appìies

here.ls Richmond writes:

The lcontractor] did adjust the Providei's DSH calculation based on

the publishing of the new DSH/SSI percentages and incìuded

DSHfManaged Care Part C Days ("Part C Days"J and DSH/Duaì Eligible

a Appeal Request Model Form A at 3.
s Appeal Request at 2.
o sãá Rlchmond Model Form D Transfer Requests, Jan 15, 2014'
7 Richmond,s preÌiminary position Paper Lätter to the Board, lan. 31,2014. The Board notes that Richmond

originally fi)ed proof of its Preliminary Position Paper on lanuary 23, 2014; however, it fiÌed ân Amended

ereìiminãry rosìtion paper on Janu ary 31,2O1.4because it faiìed to brief ME Days in ìts first paper'

s CGS JurisdictionaÌ Challenge, May 73'2O1'+'
e lurisdictional Challenge at 1.
10 Id. at4-6.
1r Id.
12 ld. al7.
ri Richmond's Jurisdictional Response at 1,lr¡n 13'201'4'
14 Jurisdictionaì Response at 1.
rs Id. at 4-5.
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Days (Medicare Part A Exhausted Benefits (EBJ, Medicare Secondary

Payor (MSP), and No Pay Part A DaysJ ("Dual Eligible Days") in the

Medicare (SSIJ fraction. Accordingly, the Provider is dissatisfìed with
its[] SSI ratio because ofthe inclusion ofboth Part C and Dual Eìigible

Days ahd requests that these Days be excluded' In addition, as the
2004 Final IPPS Rule, which required the inclusjon of Part C Days in
the SSI [Medicare) fraction, was invalidated by the D'C. Circuit in
AIIina Health Setvs. v. Sebelius, ("AIlína"), [Richmond] contends that
the Part C Days must be excluded from the Medicare fractign ofthe
DSH calculation. Further, since the Court indicated that Part C Days

must be in one fraction or the other, the Provider contends that these

Days must be included in the Medicaid fraction of the DSH

calculation.l6

For these reasons, Richmond requests that the Board grant jurisdiction over its appeal. Richmond

also states it withdraws its ME Days issue'u

Board Determination

A provider is entitled to a hearing before the Board if [1J such provider is dissatisfìed with a

final deteimination ofthe Medicare Contractor as to its amount oftotal program reimbursement due

the provider; (2) the amount in controversy is $10,000 or more; and, (3] such provider files a request

for á hearing wiihin 180 days after notice ofthe final determination.ls The Board finds that Richmond

timely filedlb appeal and meets the amount in controversy requirement. The Board also finds that

Richmond appeãied from an RNPR, which has more stringent appeal rules. The regulâtion that

applies to these reviscd determinations states:

(bl(1) Only those matters that are specifically revised in a revised

determination or decision are within the scope of any appeal of the

revised determination or decision.
(2) Any matter that is not specifically revised [including any matter
that was reopencd but not revised] may not be considered in any

appeal ofthe revised determination or decision.le

The regulation governing RNPR appeaìs Iimits an appeal to only those items revised upon reopening.

The Boìrd finds rhat Richmond's RNPR "specificalìy revised" Richmond's SSI%, which updated its

DSH payment.

The Board finds that the arguments Richmond makes in its Jurisdictional Response fail for
multipìe reasons. First, the Bethesda Hosp. Ass'n v. Bowen,485 U.S. 399 (1988J rationaìe is not

applicable here. ln Bethesda, the Supreme Court held that a provider is not required to claim an item

on itr .ort."po.t ifjt would be futiìe to claim because the provider is barred from doing so by statute,

rule, or regulation. These claims are known as "self-disalìowed" costs. Rjchmond states that, in

Bethesda,the Suprcmc Court concluded that, "[t]he strained interpretation offered by the Secretary

[that dissatisfied necessarily incorporates an exhaustion requjrement [[i.e., a provider must cìaim

ihu itu- on its cost report in order to appeal that item)]] is inconsistent with the express language of

16 Id.
17 Id. ar.6.
18 42 U.S.C. S 1395oo(al.
le 42 C.F.R.5 40s.1889(b) (20L2).
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the starute."zo Rìchmond states that, since the language of 42 U'S.C. $ 1395oo[a] has not changed

since that decision, Be¿hesda stiìl holds today, and Richmond may appeal a self-dìsallowed cost even

if it failed to first present its claim to the Contractor.zl However, rhe Bethesda ruling concerned an

orþÍnal NpR and äoes not take into account the rules regarding appeals from a revised NPR. In this

case, Richmond is required to have a specific revision to the item under appeal'

second, it is not true that any adiustment to DSH allows Richmond to appeal all of the

components of DSH. In fact, Board Rule B provides authority for framing issues for adiustments

involving multiple components.22 Board Rule 8.1 states:

Some issues may have multiple components. To comply with the

regulatory requirement to specifically identiS/ the items in dispute,

eaãh contested component must be appealed as a separate jssue and' 
described as narrowly as possibìe using the applicable format

outlined in Rule 7.23

The Board Rules use DSH as a common example of an ¡ssue with multiple components. DSH appeals

must be broken down into specific issues or components. The Board Rules, therefore, contradict

Richmond's argument that any adjustment to DSH provides a iurisdictionally valid appeal for alì of

its components.

This reasoning was upheld in Emanuel Medicol center, Inc. v. sebelíus, No. cv 12-1962 [GK),

2014 wL 1557 524 ¡n.O.c. apr. 17 , 2014). The court held that the "issue-specifìc" interpretation of

the RNpR regulation (42 C.F.R. S 405.1889, cited above) is reasonable and that any change to DSH is

not sufficieni to establish that all of the elements of DSH have been reconsidered. The Board Rules

and regulations dictate that what was specificaìly revised in the RNPR is dispositive in determining

"pp""ñight.. 
Here, the Contractor adiusted Richmond's SSI%, but not its Medicaid%. Therefore, the

Soàrd mãy only grant julisdiction for issues related to Richmond's SSI%'

Richmond defines the SSi (Provider Specific] issue as whether the secretary properly

calculated the SSI%. Similarly, Richmond defines SSI (systemic Errorsl as whether the Contractor

used the corrcct SSI0/0. The Board finds thatthese are the same isst¡e since the Contractor is required

to use the SSI% provided by the Secretary. The Board hereby grants jurisdiction over SSI (Systemic

Errors] and grants the tranifer ofthis issue to Case No. 14-177OGC. The Board hereby dismisses SSI

(proviáer Specific) as duplicative fthe same issue cannot be in more than one appeaÌ).2a

The Board also notes that, ìn its Appeal Request, Richmond writes jn its SSI fProvider
SpecificJ description that, "[t]he Provider aìso hereby preserves its right to request under separate

còver that CMS iecaìculate the [SSIo/o] based upon the Provider's cost reporting period "2s This is also

known as "sSI Realignment." The Boârd finds that, in order to obtajn an SSI Reaìignment, the

Provider must first rãquest it from the Contractor. There js no evidence that Richmond made any

such request. Therefori, the Board dismjsses "sSl Realignment" since there is no fìnal determination

from which the Provider is appealing.

2o Jurisdictional Response at 5.
21 Id.
22 .9ee Board Rule B at7 ,lul. 1,2009'
23 Board Rule 8.1 at 7.
2a See Board Rule 4.5 at 3 ("A Prov¡der may not appeaÌ an issue from a final determination in more than one

appeal.").
2s Appeal Request'l ab 3 at 9
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Richmond also appealed the exclusion ofPart C Days from the SSI% and the incìusion ofPart
C Days in lhe Medicaid%0. It requested to transfer both of these issues to different group appeals. As

a result ofthe Board's finding that only the SSI% was revised in Richmond's RNPR, the Board grants
jurisdiction over the exclusion of Part C Days from the SSIo/o and grants the transfer of this issue to

Case No. 1-4-L7 67 GC. However, the Board denies jurisdiction over the inclusion of Part C Days in the
Medicaid% and denies the transfer of this issue to Case No. t4-1766GC. Again, the Medicaidyo was

not adjusted in Richmond's RNPR. Simiìarly, the Board grants jurisdiction over the exclusion ofDE
Days from the SSI% and grants the transfer ofthis issue to Case No. 74-17 69GC, The Board denies

iurisdíction over the inclusion of DE Days in the Medicaido/o and denies the transfer to Case No. L4-

7768GC.

The Board also acknowledges the Provider's decision to withdrawal the ME Days issue from
this case. This determination disposes all ofthe issues in Case No. 73-2247, and this case is now
closed. Review ofthis determination is available under the provisions of42 U.S.C. $ 1395oo[fJ and

42 C.F.R. SS 405.1875 and7877.

Board Members Participating: FOR THE BOARD:

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A

Robert A. Evarts, Esq. 4n("i",lv^
Judith E. Cummings, Accounting Manager, CGS Administrators
Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES,.rc Provider Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2I2O7
470-746-2671
llAY I i. 21¡tsCERTIFIED MAIL

Co¡inna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
17101 Preston Road, Suite 220
Dallas, TX 75248 1372

Shasta Regional Medical Cenfer,05-07 64, FYE 12/31/201 1, Case No. 15-0379
HRS Prime Healthcare.20l l DSH SSI Percentage CIRP Group, CaseNo. 15-0001GC

I)ear Ms. Goron:

The P¡ovider Reimbursement Review Board (the Board) has begun a review of the above-
captioned individual appeal and the related group appeal. We note that Shasta Regional Medical
Center appealed from a Notice of Program Reimbursement Q'{PR) for a 20i 1 cost repofiing
period. The NPR was issued to include the most recent SSI percentage that was recalculated by
the Centers for Medicare and Medicaid Services C'CMS') þost-2011 Final Rule with new dãta

matching). The pertinent facts with regard to these appeals and the Board's jurisdictional
determination are set forth below.

Pertinent Facts:

The sole remaining issue in the individual appeal is The Dìsproportionate Share Hospital (DSH)

Paymenl/Supplemental Security Income (SSI) Percentage (Provider Specific,) issue. The
Provider's issue description includes two components: 1) the Provider disagreeing with how the

Medicare Contractor computed the SSI percentage that would be used to determine the DSH
percentage (SSI Data MatcÐ and 2) the Provider preserving its right to request realignment of
the SSI percentage from the fede¡al fiscai year to its cost reporting period (SSI Realignment).

There is a pending common issue related party (CIRP) group (case number 15-0001GC) for the

SSI Data Match issue for FYE 2011, the Prime Healthcare 201 I DSH SSI Percentage CIRP
Group. Upon review ofthe group, it is noted that Shasta Regional Medical Center, which is
commonly controlled by Prime Healthcare, has not transfered or directly appealed the SSI Data
Match pofion of the issue into the group, case number 15-0001GC.

Board Determination:

Pursuant to 42 C.F.R. 405.1 837(bxi)

Two or more providers under common ownership or control that wish to appeal

to the Board a specific matter at issue that involves a question offact or
interpretatìon of law, regulations or CMS Rulings that is common to the
providers, and that arises in cost reporling periods that end in the same calendar
year, and lor which the anoulìt iu coutroversy is $50,000 or ltore in the
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aggtegate, must bring the appeal as a group appeal

Based on this regulation, it is mandatory that the first aspect of the SSI Provider Specifìc rssue -

the Provider disagreeing with how the Medicare Contractor computed the SSI percentage that
would be used to detemine the DSH percentage, be pursued in the SSI Data Match case.l

Therefore, the Boa¡d hereby transfers the SSI Data Match component ofthe issue for Shasta

Regional Medical Center to the CIRP group, case number 15-0001GC.

The second aspect of the SSI Provider Specific issue - the Provider preserving its right to.request

realignment ofthe SSI percentage from the fede¡al fiscal year to its cost reporting period, is

hereby dismissed by the Board for lack ofjurisdiction' Under 42 C.F.R. $ 412.106(b)(3), for
determining a Provide¡'s DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting
data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary, a

writte¡ r.equest . . . ." Without this writtcn request, the Medicare Contractor cannot issue a final
determination from which the Provider can appeal. As a result the Board finds that the appeal of
this component of the issue is premature and dismisses it from case number l5-0379.

After the transfer of the SSI Data Match comþonent and the dismissal of the SSI Realignment
component ofthe SSI Provider Specific issue, there are no remaining issues in the individual
appeal. Therefore case number 15-0379 is closed and removed from the Board's docket.

Review ofthis determination is available under the provisions of 42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 and'405.1877.

Please advise the Board whether the CIRP group, case number 15-0001GC, can now be

conside¡ed fully formed within 45 days of the date of this letter. If it is not yet complete, within
the same time noted, identify the Providers for which you are still awaiting receipt of a final
determination.

Board Members:
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

For the Board:

tl.

1871Enclosu¡es: 42U.5.C. $ 1395oo(f) and 42 C.F.R.r$$ 405.1875 and

cc: Loraine Frewert, Noridian Healthcare Solutions (J-E)

Wilson C. Leong, Esq., CPA, Federal Specialized Services

| ,Scc Providers' Individual Appeal Request at Tab 3, lssne 1 and Appeal ReqLrest in 15-000lGC



DEPARTMENT OF HEALTH & HUMÂN SERVICES

Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, l¿lD 2L2O7
4LO-746-267I

r{AY I 7 20tr8
CERTIFIED MAIL

Corinna Goron, President
Healthcare Reimbursement Services, Inc.

c/o Appeals Depârtrnent
l710l Proston Road, Suite 220

Dallas, TX 75248 1372

RE: HRS 2011 DSH SSI Percentage Group, CN 14-3237G

Specifically the following Providers with pending individual appeals:

Hardin Memorial Hospital, I 8-0012, FYE 06130/2011, CN I5-2440

East Valley Hospital Medical Center, 05-0205' FYE 12131/2011' CN 15-2362

I ima Memorial Hospital, 36-0009, FYE 12/31120'l l, CN l5-2068

Robinson Memorial Hospital, 36-0078, FyE 12/311201l, CN l5-2364

University Medical center of southern Nevada,29-0007, FYE 6/30/2011, CN l4-3244

North Oaks Hospital, 19-0015, FYEl2l3ll20l l, CN l5-2521

Yavapai Regional Medical Center-'West,03-0012, FYE 12/31/2011, CN 14-3603

Dall ai Medical Center, 45 -037 9,,F Y E I 2/ 3 1 I 201 1, CN I 4-4009

Dear Ms. Goron:

The provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned

optional group and individual appeals. We notc that cach ofthc Providers listcd abovc appcalcd

fiom a Nóticó ofProgram Reimbursement (NPR) fol a 201 I cost reporting pcriod. Thc NPRs were

issued to include the most recent SSI percentage that was recalculated by the Centers for Medicare

and Medicaid Services ("CMS") (post-201 I Final Rule with new data matching). The specific facts

with regard to the appeals and the Board's determinations are set forth below:

Pertínent Facts:

The sole issue remaining in the referenced cases is the Dlspr oportionate Share Hospital (DSH)

Payment/Supptemental Security Income (SSI) Percentage (Provider Specifc) issue. Each ofthe
práviders aisã appealed the Disproportionate Share Hospîtal (DSH) Payment/Supplemental Security

Income (SSI) Peicentage (Provider Specifc) issue directly into the optional gtoup, case number l4-
3237G.

The providers are appealing two components ofthe ssl Percentage: l) the Provider disagreeing with

how the Medicare contractor computed the SSI percentâge that would be used to determine the DSH

percentage, and 2) the Provider preserving its right to request realignment ofthe ssl perçentage from

the federal fiscal year to its cost report¡ng period.

\Uith regard to the first aspect of the issue-the Provider disagreeing with how the Medicare

Contrajor computed the SSI percentage that vr'ould be used to determine the DSH percentage-the

Boàrd finds it ió duplicative of the Systemic Errors issue.that was directly added to case number l4-
3237G and this aspect is hereby dismissed by the Board''

I providers, lndividual Appeal Rcqucsts at Tab 3, Issuc I and Appcal Rcqucst in 14.3237G
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With regard to the second aspect of the SSI Provider Specific issue-the Provider preserving its right

to reque"st realignment of the SSI percenìage from !h9 federal fiscal year to its cost reporting period-
the Bäard findiit lacks jurisdiction and dismisses this aspect ofthe issue. under42c.F.R.$
412.106(bX3), for determining a Provider's DSH percentage, "[i]fa hospital prefers that CMS use its

cost repoiing data instead ofthe Federal fiscal year, it must furnish to CMS, through its

íntermädiary, a written request . . . ." The regulation permits one such request per year and the

resulting peicentage becomes the hospital's official Medicare/SSl percentage. In this case, the

provideishave noi made this request. Without this written request, the Medicare Contractor cannot

issúe a final determination from which the Provider can appeal. As a result the Board finds that the

appeal of this issue is Premature

Since there are no other issues in these cases, the Board hereby closes case numbers 15-2440' 15-

2362,15-2068,15]2364,14-3244,15-2521,14-3603 and l4-4009 and removes them from the

Board's docket.

Review of the jurisdictional determination may be available under the provisions of 42 U.S'C. $

l395oo(f) and 42 C.F.R. $$ 405.1875 and405.18'7'7'

Board Members:
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR THE BOARD

&#-m*^
Board Member

Enclosures: 42 LI.S.C. $ I 395oo(Ð and 42 C.F.R' $$ 405' l 875 and 405 '1877

cc: Judith E,. Cummings, CGS Administrators (J-15)

Lorraine Frewert, Noridian Healthcare Soìutions (J-E)

Mounir Kamal, Novitas Solutions, Inc' (J-H)

John Bloom, Noridian Healthcare Solutiorrs, LLC (J-F)

Wilson C. Leong, Esq , CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL
Corinna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
l7l0l Preston Road, Suite 220
Dallas, TX 75248 1372

RE: HRS 201I DSH SSI Percentage Group, CN l4-3237G

Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2L2O7
470-786-2671
fiAY I ? 20tr8

Specifically the following Providers with pending individual appeals:

Hardin Memorial Hospital, l8-0012, FYE 06/3012011, cN l5-2440
East Valley Hospital Medical Center, 05-0205, FYE 12/3112011, CN l5-2362
Lima Memorial Hospital, 36-0009, FyE 12l3ll20l l, cN l5-2068
Robinson Mcnrorial Hospital, 3 6-007 8, FY 8 12131 1201 1, CN l 5-2364
University Medical Center of Southern Nevada,29-0001,FYB 6130/2011, CN l4-3244
North Oaks Hospital, l9-0015, FYE l2l31l20l l, CN l5-2521
Yavapai Regional Medical Center -West, 03-0012, FYE 1213112011, CN l4-3603
Dallas Medical Center, 45 -037 9, FY 8 12131 1201 1, CN l 4-4009

Dear Ms. Goron

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned
optional group and individual appeals. We notc that cach ofthc Providers listcd abovc appcaìed

fiom a Notice of Program Reimbursement (NPR) for a 201 I cost rcpofting pcriod. Thc NPRs wcrc
issued to include the most recent SSI percentage that was recalculated by the Centers for Medicare
and Medicaid Services ('CMS') (post-2O1 I Final Rule with new data matching). The specifìc facts
with regard to the appeals and the Board's determinations are set f,orth below:

Pert ¡nent l'acts:

The sole issue remaining in the referenced cases is the Disproportionate Share Hospital (DSH)

Payment/Supplemental Security Income (SSI) Percentage (Provider Specifc) issue. Each ofthe
Providers also appealed the Disproporlionote Share Hospitol (DSH) Payment/Supplemental Security
Income (SSI) Percentage (Provider Specific) issue directly into the optional group, case number l4-
3237G.

The Providers are appealing two components ofthe SSI Percentage: l) the Provìder disagreeing with
how the Medicare Contrâctor computed the SSI percentage that would be used to determine the DSH
percentage, and 2) the Provider preserving its right to request realignment ofthe SSI percentage from
the federal fiscal year to its cost reporting period.

With regard to the first aspect of the issue-the Provider disagreeing with how the Medicare
Contractor computed the SSI percentage that would be used to determine the DSH percentage-the
Boàrd finds it is duplicative ofthe Systemic Errors issue that was directÌy added to case number 14-

3237G and this aspect is hereby dismissed by the Board.r

I Providers' lndividual Appcâl Rcqucsts at Tab 3, lssue I and Appeal Request in 14-3237G.
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'With regard to the second aspect ofthe SSI Provider Specific issue-the Provider preserving its right
to request realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period-
the Board finds it lacks jurisdiction and dismisses this aspect ofthe issue. Under 42 C.F.R. $

412.106(bX3), for determining a Provider's DSFI percentage, "[i]fa hospital prefers that CMS use its

cost reporting data instead ofthe Federal fiscal year, it must furnish to CMS, through its

intermediary, a written'request . . . ." The regulation permits one such request per year and the

resulting percentage becomes the hospital's official Medicare/SSl percentage. In this case, the

Providers have not made this request. Without this written request, the Medicare Contractor cannot

issue a final determination from which the Provider can appeal. As a result the Board fìnds that the

appeal of this issue is premature.

Since there are no other issues in these cases, the Board hereby closes case numbers 15-2440,15-
2362,15-2068, 15-2364, 14-3244,15-2521,14-3ó03 and 14-4009 and removes them from the

Board's docket.

Review ofthe jurisdictional determination may be available underthe provisions of42 U.S.C. $

l395oo(f) and 42 C.F.R. $$ 405.1 875 and 405.1 877.

Board Members:
Gregory H. Ziegler, CPA, CPC-A
Charìotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR TI-ìE BOARD

.4#/ M^
GregUry Ft Ziegler, CPA, CPC-A
Board Member

Enclosures: 42U.5.C. $ l395oo(Ðand42 C.F.R. $$405.1875 and405'1817

cc: Judith E. Cummings, CGS Administrators (J-15)

Lorraine Frewert, Noridian Healthcare Solutions (J-E)

Mounir Kamal, Novitas Solutions, Inc. (J-H)
John Bloom, Noridian l-lealthcare Solutions, LLC (J-F)

Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN,,x( Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4IO-746-2677
.t'14Y182018

CERTIFIED MAIL
Mridula Bhatnagar
Director - Client Sen¡ices
Toyon Associates, Inc.
1800 Sutter Süeet, Suite 600
Concord, CA945202546

RE: Dignity Health 2012 Accwacy of CMS Developed SSI Ratio CIRP Group
Case No. l5-088lGC
Specifically: St. Bemardine Medical Center, Provider No. 05-0129, FYE 06/30/2012,
Case No. 15-2340

Dear Ms. Bhatnagar:

The Provider listed above appealed from a Notice ofProgram Reimbursement (|JPR) for a 2012
cost reporting period. The NPR was issued to include the most recent SSI percentage tlnt was
recalculated by the Centers for Medicare and Medicaid Services (.'CMS') (post-2011 Final Rule
with new data matching) and was issued in October 2014.

The only remaining issue in the individual appeal is the DlsproporTionate Share Hospital (DSH)

Supplemental Securily Income (SSI) Ratio Realignment (SSI Realignmenfl. The Provider
tra¡sferred the I ccuracy of CMS Developed SSI Ratio (SSI Accuracy) issue to case number 15-

0881GC, the Dignity Health.20l2 z\ccuracy of CMS Developed SSI Ratio CIRP Group.

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P ercentage (SSI Realignment)

The Board finds that it does not have j urisdiction ove¡ the SSI Realigrunent issue for St.

Bemardine Medical Cente¡. The jurisdictional analysis for the SSI Realignment issue has two
relevant aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage, and 2) the
Provider preserving its right to request realignment ofthe SSI percentage from the federal fiscal
year to its cost repofiing period.

The first aspect ofthe issue - the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that 'r/ould be used to determine the DSH percentage - is
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duplicative of the SSI Accuracy issue that was transferred to case number 15-088lGC and is
hereby dismissed by the Board.r

The DSH Payment/SSl Ratio Alignment to Provider's Cost Reporting Year (SSI Realignment)
issue concems '1he SSI percentage utilized in the development of the DSH payment is
incorrectly stated because the SSI percentage does not align to the Provider's cost reporting
yeâr.-

The Provide¡s' Accuracy of SSI Ratio issue as stated in the group appeal request for case number
15-0881GC is "Whether the SSI Ratio developed by CMS is calculated accurately?"
Specifi cally, the Providers dispute

. . . the SSI percentage developed by CMS and utilized by the Medicare
Administrative Contraotor (MAC) in their updated calcula[ion of the Medicare
Inpatient Prospective Payment System's DSH payment. lDignity HeaÌth]
contends CMS failed to disclose the underlying patient data oftheir calculation
proving the SSI ratio issued is calculated in the manner prescribed by CMS
Ruling 1498-R.

Thus, the Provider's disagreement with how the Medicare Contractor calculated the SSI
percentage that would be used for the DSH percentage as stated in the SSI Realignment issue
statement is duplicative of the SSI Accuracy issue that has been transferred to the group appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one
Provider; the issue applies to ALL SSI calculations. Because St. Bemardine Medical Center
t¡ansferred the SSI Accuracy issue to a group appeal, the Board hereby dismisses the first pofion
ofthe SSI Realignment issue because it is duplicative ofthe SSI Accuracy issue.

The second aspect of the SSI Realigrrment issue - the Provider preserving its right to request
realignment of the SSI percentage from the federal fiscal year to its cost reporting period - is
hereby dismissed by the Board fo¡ lack ofjurisdiòtion. Under 42 C.F.R. $ 412.106(b)(3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting
data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary, a

writteir request . . . ". The Provider indicates it *. . . will consider requesting CMS realign the
Provider's SSI Percentage to the Provider's cost teporting yea¡."3 As a request has not yet been
made, there is no final determination from which the Provider can appeal this issue. Based on
this reasoning, the Boæd fìnds that it does not have jurisdiction over the realignment portion of
the Provider's issue statement.

I ,Se¿ Províder's lndividual Appeal R€quest at Tab 3, lssue 7
2 Id. at'fab 3-
x Id.
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Conclusion

The only remaining issue in this appeal is the SSI Realignment issue a¡d the Board finds that it
does not have jurisdiction over this issue for St. Bernardine Medical Center. The Board finds
that the Provider's challenge to the DSH SSI regulation and statute is properly pending in a CIRP
group. 'With respect to the request for a realignment, the Board finds that it does not have
jurisdiotion over this portion ofthe issue and hereby dismisses it from the above-referenced
appeal. PRRB case number 15-2340 is hereby closed and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 13950o(Ð
and42 C.F.R. $$ 405.1875 and405.1877.

Board Mcmbcrs:
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR TIIE BOARD

/za il'fuîø)
Gregõry H.Ziegler, CPA, CPC-A
Board Member

Enclosures: 42U.5.C. $ 1395oo(Ð and 42 C.F.R. $$ 405.1875 and405.1877

cc: Lorraine Frewerl, Noridian Healthcare Solutions (J-E)

Wilson Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERY'CES

Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-746-2671

,t1ÀY182010

CERTIFIED MAIL
Mridula Bhatnagar
Director - Client Services
Toyon Associates, Inc.
1800 Sutter Street, Suite 600
Concord, CA945202546

RE: Dignity Health 2014 Accuracy of CMS Developed SSI Ratio CIRP Group
CaseNo. l6-2565GC
Specifically: St. Rose Dominican Hospital - Siena, Provider No. 29-0045,06/30/2014,
Case No. l7 -1501

Dear Ms. Bhatnagar:

The Provider listed above appealed from a Notice ofProgram Reimbursement (NPR) for a2014
cost reporting period. The NPR was issued to include the most recent SSI percentage that was
recalculated by the Centers for Medicare and Medicaid Services C'CMS') (post2011 Final Rule
with new data matching) and was issued in November 2016.

The on.ly remaining issue in the individual appeal is the Disproportionate Share Llospital (DSH)
Supplemental Security Income (SSI) Raîío Realignment (SSI Realignmenr). The Provider
transferred the Accuracy of CMS Developed SSI Ratio (SSI Accuracy) issue to case number 16-

2565GC, the Dignity Health 2014 Accuracy of CMS Developed SSI Ratio CIRP Group.

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemenlal Security Income (SSI)
P erc e ntage (SS I Re al i gnment)

The Board finds that it does not have jurisdiction ove¡ the SSI Realignment issue for St. Rose
Dominican Hospital - Siena. The jurisdictional analysis for the SSI Realignment issue has two
relevant aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that vvould be used to determine the DSH percentage, and 2) the
Provider preserving its right to request realignment ofthe SSI percentage from the federal fiscal
year to its cost reporting period.

The first aspect ofthe issue - the Provider disagreeing with how the Medicare Contactor
computed the SSI percentage that would be used to determine the DSH percentage is
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duplicative of the SSI Accuracy issue that was transferred to case number 16-2565GC and is

hereby disrnissed by the Board.l

The DSH Payment/SSl Ratio Alignment to Provider's Cost Reporting Year (SSI Realignment)

issue concems "the SSI percentage utilized in the development of the DSH payment is
incorrectly stated because the SSI percentage does not align to the Provider's cost reporting
year."2

The Providers' Accuracy of SSI Ratio issue as stated in the group appeal request for case number

l6-2565GC is "Whether the SSI Ratio developed by CMS issued on October 77 ,2072 is
calculated accurately?" Specifically, the Providers dispute

. . . the SSI percentage developed by CMS and utilized by the Medicare
Administrative Conuactor (MAC) irr their updated calculation of the Medicate
Inpatient Prospective Payment System's DSH payment. lDigniry Health]
contends CMS failed to disclose the underlying patient data oftheir calculation
proving the SSI ¡atio issued is calculated in the manner prescribed by CMS
Ruling 1498-R.

Thus, the Provider's disagreement with how the Medicare Contractor calculated the SSI
percentage that would be used for tl-re DSH percentage as stated in the SSI Rezrlignment issue

statement is duplicative ofthe SSI Accuracy issue that has been transferred to the group appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifrcally" to one

Provider; the issue applies to ALL SSI calculations. Becattse St. Rose Dominican Hospital -

Siena transfer¡ed the SSI Accuracy issue to a group appeal, the Board hereby dismisses the first
portion of the SSI Realignmerrt issue because it is duplicative ofthe SSI Accuracy issue.

The second aspect ofthe SSI Realignment issue - the Provider preserving its right to request

realignment of the SSI percentage from the federal fiscal year to its cost repoÍing period - is

hereby dismissed by the Boa¡d for lack ofjurisdiction. Under 42 C.F.R. $ a 12.106(b)(3), for
determining a Provider's DSFI percentage, "[i]f a hospital prefers that CMS use its cost reporling
data instead of the Federal fiscal year, it must furnish to CMS, through its ìntermediary, a

written request . . . ". The Provider indicates it ". . . will consider requesting CMS realign the

Provider's SSI Percentage to the Provider's cost reporting year."3 As a request has not yet been

made, there is no fìnal determination from which the Provider can appeal this issue. Based on

this reasoning, the Board finds that it does not have jurisdiction over the realignment portion of
the Provider's issue statement.

| ,Se¿ Provider's Individual Appeal Request at Tab 3, lssue 9.
2 ld. at'fab 3.
1ld.
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Conclusion

The only remaining issue in this appeal is the SSI Realignment issue and the Board finds that it
does not have jurisdiction over this issue for St. Rose Dominican Hospital - Siena . The Board
finds that the Provider's challenge to the DSH SSI regulation and statute is properly pending in a
CIRP group. With respect to the request for a realignment, the Board finds that it does not have
jurisdiction over this portion of the issue and hereby dismisses it from the above-referenced
appeal. PRRB case number 17-1501 is hereby closed and ¡emoved from the Board's docket.

Rev.iew of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members:
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR THE BOARD

-/nü/þp
Creg-ory H. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and' 405-1871

cc: John Bloom, Noridian Healthcare Solutions, LLC (J-F)
Lorraine Frewert, Noridian Healthcare Solutions (J-E)

Wilson Leong, Esq., CPA, Federal Specialized Services

t-



DEPARTMENT OF i{EÂLTH & HUMAN SERVICES

Certified Mail

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 1OO
Baltimore, MD 2I2O7
470-7A6-2677

. I'IAY 21 z01e

Baptist Health System
Shaw Seely
Director of Reimbursement
800 Prudential Drive
Jacksonville, FL 32207

Re: Baptist Medical Center, provider No. 10-0088; FyE Og/30/14, Case No. 18_1124

Dear Mr. Shaw Seely:

The Provider Reinìbursement Review Board ("Board") is in receipt of the provider,s appeal request. The
background ofthe case and the decision ofthe Board are set forth below.

Background

On March 26, 2018, the Board received the provide/s individual appeal based on a Notice of program
Reimbursement ("NpR"). on March 2g, 2018, the Board issued an Acknowledgement and critical Due
Dates notice in accordance with Board Rule 9.1

Decision of the Board

The Board finds that the Provider's appeal request is jurisdictionally deficient as the provider failed to
submit the final determination under appeal.

Pursuant to 42 U.S.C. S 1395oo(a) ancl 42 CrF.R. çS 405.1g35, a provider has a right to a hearing on a
f¡nal contrâctor or Secretary determ¡nation for the provider's cost reporting period if it ¡s dissatisfiecl
with the contractor's final determinat¡on, the amount in controversy is S10,000 or
more ($50,000 for a group), and the request for a hearing is no later than 180 days after the date of
receipt by the provider ofthe final contractor or Secretary determination.

Pursuant to 42 c.F.R. 5 405.1835(b), if a provider's appeal request does not meet the requirements of
paragraphs (b)(1) through (b)(3) ofthe same section, the Board may dismiss with prejudice the appear,
or take any other remediar action it cons¡ders appropriate. paragraphs (b)(1) through (b)(3) state ¡n part
that the following must be included in the provider,s request:

1 Board Rule 9 states in part, 'The Board will send an acknowledgement via e-mail ¡ndicat¡ng that the appe¿l request has been
received and ident¡fy¡ng tlie case number assigned. ¡fthe appeal request does not comply with the fil¡ng requirements, theBoard may dismiss the appeal or take other remedial action. An acknowledgemenl does not lim¡t the Bóard;s authortty torequire Ììofe inform¿flon or drsm¡ss the appear ¡f it ¡s rater found to be jurisdict¡ona[y deficient.,,



(1) A demonstration that the provider satisfies the requirements for a Board hearing asspecified in paragraph (a) of the same section, incruding a specif¡c ident¡f¡cation of thefinal contractor or Secretary determinat¡on under appeal.

(2) A separate exprana^tion for each specific item under appear and a description of howthe prov¡der is dissatisfied w¡th the specific aspects ofthe f¡nar determination.

(3) A copy of the determination, ¡ncluding any other documentary evidence theprovider considers necessary to satisfy the hearing request requ¡rements.

Because the Províder failed to submit the final determination under appeal, the provider did not rreetthe regulatory requirements for filing an appeal ¡"tore ttl" aoàr¿. The provider failed to document thatit has a final determination from which an appeal r.y u" riruã. Therefore, the Board finds that dismissalis appropriate and closes Case No. 18_1124.

Review of this determination is available under the provisíons of 42 U.S.C. S 1395oo(f) and 42 C.F.R.55 405.1875 dnd 4OS.t877.

Provider Reimbursement Rev¡ew Board
Page Two - Case No. 18-1124

Board Members:
Charlotte F. Benson, CpA
Gregory H. Ziegler, CpA, CPC_A
Robeft A. Evarts, Esq.

FOR THE BOARD:

Board Member

Enclosures: 42 U.S.C. 5 1395oo(f) and 42 C.F.R. SS 405.1875 and 405.!877

cc: First Coast Serv¡ce Options, lnc.
Geoff Pike
Provider Audit and Reimbursement Dept.
532 Riverside Avenue
Jacksonville, FL 32202

Federal Specia lized Servíces
Edward Lau, Esq.
1701 S. Racine Avenue
chicago, lL 60608_4058



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2L2O7
4LO-746-2671

,n/,Y 222üg

Certified Mail

Daniel J. Hettich, Esq.

King & Spalding, LLP
1700 Pennsylvania Avenue, NVy'

Suire 2oo
V/ashington, DC 20006 47.06

R-E: Expedited Judicial Review Determination

18-0108G K&S 2006 DSH SSI Fraction Medicare Advantage Days Group

18-1121G K&S 2009 DSH Medicare Advantage Days Group II
18-1123G K&S 2010 DSH Medicare Advantage Days Group II
1 8- I I 3 1G K&S 2006 DSH Medicaid Fraction Medic¿re Advantage Days Group

Dear Mr. Hettich:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' May 4, 2018

requests for expedited judicial review (EJR) (received May 7, 201 8) for the above-referenced

appeals. The Board's determination is set forth below.

Issr¡e in I)isnute

The issue in these appeals is:

[W]hether CMS unlawfuily treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which
are paid under Medicare Part C, as days for which patients are

entitled to benefits under Medicare Part A for purposes of
caÌculating the Medicare disproportionate share ("DSH")
payment.l

Statutory and Regulatorv Backqround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services'" Since 1983,the

Medicare program has paid most hospitals for the operating costs- of inpatient

hospital s"*iðes .rnderihe prospective payment system ("PPS").2 Under PPS,

I Providers' EJR Request at L
2 See42lJ.5.C. $ l395ww(dXl)-(5): 42 C.F.R Part412.
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Medicare pays predetermined-, standardized amounts per discharge, subject to

certain payment adjustments.3

The ppS statute contains a numbø ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Sìcretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..DpÉ).6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualifrcâtion u. á DSH, and it also determines the amount of the DSH payment to a qualifying

úospitat.? The DPP is ãefined as the sum of two fractions expresse<l as percentages.s Those two

fraátions axe refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benelits under part 4."

The srarure,42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage)' the numerator of which is

the number of such hospital's patient days for srrch period which

'¡r'ere made up of patients who (for such days)'ìrerc efiirled to
beneJits under part A of this subchapter and were entitled to

supplemèntal security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter ' ' '
(emphasis added)

The Medicare/SSl fraction is computed annuâlly by the Centers for Medicare & Medicaid

Serwices C'CMS'), and the Medicare conhactors use CMS' calculation to compute a hospital's

DSH payment adjustment.e
The siatute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(f , defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who v¡ere not entítled to benefits under

part A of rhis subchapter, and the denominator of which is the total

3 Id
a See 42tJ.S.C. $ l395wra,(d)(5).
s See 42U.5.c. $ l39sww(d)(s)(F)(i)(l); a2 C.F R $ 412 106'
6 see 42tJ.s.c. $5 t:ls**1a¡s¡irXiXl) and (dX5XF)(v); a2 c F R. $ a l2 loó(c)(l)'
7 See 42tJ.S.C. $$ l395ww(d)(5)(FXiv) and (vii)-(xiii);42 CF R $ 412 106(d)'
8 S¿e 42 U.S.C. S 1395w\.v(dX5)(FXvi).
e 42 C.F.R. $ 412.106(bx2)-(3).
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number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medica¡e Part A, and divides that
numbei by the total numbe¡ ofpatient days in the same period.ro

Medicare Advantaee ProCram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute impiementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The

statute at 42U.5.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

benef,rts under part A of this subchapter and enrolled under part B of this subr:hapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 7990 Federal Register, the Secretaryìr stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
Ilowever, as of Decembe¡ 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/lvfedicare percentage [of the DSH
adjustmentl.r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

ìo 42 C.F.R, $ 4t2.106(bx4)-
rr of Health and Human Services.

'? 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990).
tr ld.
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With the creation of Medicare Part C in 7997 ,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.|s

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules v/erè published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer a<lministered under Part A
. . . . once a bene.ftciary elects Medicare Part C, those patient days

atTributable to the beneficiary should nol be included in the

Medicare fraction of the DSH patient percentage. These patíent
days should be included in the count oltotal patient days in the

Medicare fraction (the denomindtor), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would be

inchded in the numerdtor of the Medicaid fraction . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ('FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R'] $ a12'106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSI{
calculation."lT In response to a comment regarding this change, the Seoretary explained that:

. . . I4/e do agree that once MedÌcare beneJìcíaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal slated in the May 19, 2003

proposed rule to include the days associated with M+C
beneficiaries in îhe Medicaid fraction. Instead, we are
adopting a policy 1o include the patient days for M+C
beneficiaries in the Medicare fraction . . . ifthe beneficiary

t4 The Medicaïe Parr C program did not begin operating until January 1,1999. Se¿ P.L. 105-33, 1997 llR 2015,

codified as 42u.5-C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled Iin
Meáicarel on December 3 I t 998, wirh an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enroÌled with that organization on January 1, 1999, under paÌ1 C ofTitle XVIII . . ifthat organization as a

confiact under that paf for providing services on January 1 , 1999 . " This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemizatjon Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replac€d the Medìcare+Choice program with the new M€dicare Advantage

prt-rgralr urulel Patt C of Title XVIII.
1569 Fed. Reg. 48,918,49,099 (4ue.11,2004).
ró68 Fed. Reg. 2'1,154,27,208 (May 19,2003).
I' o9 Fed. Reg. at 49,099.
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is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.i06(b\2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.r8 (emphasis added)

Thjs statement would require inclusìon of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 1i, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that pr¡blicatinn the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the ohzrnge announoed in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the Dìstrict of Columbia in I llina flealthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

"entitled to benefits under Part 4," thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid taction numerator or vice versa.

Prior to 2004, the Secretary treated Pafi C patients as not entitled to benefits under Parl A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Par1 A. In the final rule for the FFY 2005, the secretary reversed

course and announced a policy change. This policy was to include Pa1t C days in the Medicare
Part A/SSI fraction and éxclude them from the Medicaid fraction effective October 1,2004.21

In Allina, the Court affirmed the district couf's decision "that the Secretary's final rule was not a

logical outgrowth of the propose d rule."22 The Providers point out that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2xiiÐ(B). In these cases, the Providers contend that all
Part C days should be excluded from the Part A/SSI fraction and the Medicaid-eligible Parl C

days should be included in the numerator of the Medicaid fraction. To obtain relief, the

Providers seek a r-uling on the procedural and substantive validity of the 2004 rule that the Board

,, Id.
re ?2 Fcd. Reg. 47,130, 4'1,384 (August 22, 2007).
20 746 F. 3d 1102 (D.C. Cir.2014).

'r 69 Fed. Reg. at 49,099.
22 Allina at I109.
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lacks the authority to grant. The Providers maintain that, since the Secretary has not acquiesced

to the decision in Altina,The Board remains bound by the regulation. Hence, EJR is appropriate'

Decision of tbe Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) Q017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

speciflc legal question relevant to the specific mattet at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Detemination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2006, 2009 and,2010.

For purposes ofBoard jurisdiction over a palticipant's appeals for cost report periods ending

prioi to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssvPart c issue as a "self-
disallowed cost," pursuant to the Supreme Courl's reasoning set out in Bethesda Hospital
Association y. Bowen.23 In that case, the Supreme Court concluded tlìat a cost repolt submitted in

full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.24

On August 21, 2008, new regulations goveming the Board were effective'2s Among the new

regulations implemented in Federal Reþister notice was 42 C.F.R. $ a05.1835(a)(i )(ii) which

required for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for f,rling a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(Banner).26 In Banner, the provider filed its cost report in accordance with the applicable outlier

regulations and did not protest the additional outlier þayment it was seeking. The provider's

ïequest for EJR was clenied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded ThaI, under Bethesda, the 2008 self-dìsallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address'27

,3 108 S. Ct. 1255 (1988). See ø/so CMS Ruling CMS-l?27-R (in self-disallowing an item, the provider submits a

cost repoÍ that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicåre Contractoi's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
2a ßethesda at 1258-59.
25 73 Fed. Reg. 30190, 30240 (May 23,2008)-

'?ó 
201 F. Supp. 3d 131 (D.D.C. 2016)

21 Banner al, 142.
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The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specific item under

appeal was subjeit to a regulation or payment policy that bound the Medicare Contractor a¡d left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008,he
Board only has jurisdiction to hear that parlicipant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.28 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that partioipants involved witr the instalt EJR request have had Part

C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or
self-disallowed the issue such that the Board has jurisdiction to hear their respective appeals. In
addition, the participants' documentation shows that the estimated amount in controversy
exceeds $50,000, as required for a group appeal2e and the appeals were timely filed. The

estimated amount in cont¡oversy is subject to recalculation by the Medica¡e contractor for the

actual hnal amount in each case.

Board's Analvsis Regardine the Appealgd ]Ë!ug

The group appeals in this EJR request span fiscal years 2006, 2009 zrld 2010, thus the appealed

cost reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidarice on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwi de). See generally Grant Med' Ctr.

v. Burwell, 204 F. Supp. 3d 68,77 -82 (D.D.D. 2016), appeal filed,No. 16-5374 (D.C. Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. ,Se¿ 42 U.S.C. $ 1395oo(Ð(l). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Resarding the EJR ReqrÌçlll

The Board finds that:

?8 See 42 C.F.R. $ 405.1889(bXl) (2008).
2e See 42 C.F.R. $ 405.1837.



1) it has jurisdiction over the matter for the subj ect years and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' ássertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (b)(2)(iii)(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is witholú the authority to decide the legal question of whether 42

C.F.R. $$ 4r2.106(b)(2)(i)(B) and (b)(2Xiii)(B)' are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bx2xiiÐ(B) properly falls within the provisions of 42 u.s.c. $ 1395oo(f)(1) and hereby

grants the provideìs' request for EJR for the issue arrd the subject years. The Providers have 60

ãays from the receipt ofihis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members ParticiPa!in&
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Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.

Enclosures: 42 U.S.C. $ l395oo(f)
Schedules of Providers

4m#;rP
FOR THE BOARD:

cc: Cecile Huggins, Palmetto GBA (Cer1ified Mail ilSchedules of Providers)

GeoffPike, First coast service options (certified Mail w/Schedules of Providers)

Wilson Leong, Esq., Federal Specialized Services (w/Schedules ofProviders)



DEPÂRTMENT OF HEALTH & HUMAN SERVICES,,x( Provìder Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
470-7A6-267L

",llAY¿320ts
CI,RTIFIED MAIL

Corinna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
l7l0l Preston Road, Suite 220
Dalìas, TX 75248 1372

RE: HRS Prime Healthcare 2009 DSH SSI Percentage (Systemic Enors) Group, CN l4-l52lGC
Specifìcally the following Providers with pending individual appeals:

Paradise Valley Hospital, Provider No. 05-0024,FYB1213112009, CN l6- 1359

Centinela Hospital Medical Center, Provider No. 05-0739, FYE 12/31/2009, CN l8-0543
Shasta Regional Medical Center, Provider No. 05-0764,FY8 12/3112009, CN l5- 1071

Dear Ms-. Goron:

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned
group and the related individual appeals. We note that each ofthe Providers listed above appealed

fromaNoticeofProgramReimbursement(NPR)fora200gcostreportingperiod.rTheNPRswere
issued to include the most recent SSI percentage that was recalculated by the Centers for Medicare

and Medicaid Services (.'CMS') (post-2O1 I Final Rule with new data matching). The pertinent facts

with regard these cases and the Board's determination are set forth below:

I. Case Nu¡nbcrs 16-1359 and 15-1071

SSI Provider Specific Issue

The sole issue remaining in case numbers I 6- I 359 and I 5- l07l is the Drþroportionate Share
Hospital (DSH) Payment/Supplemental Security Income (SSI) Percentage (Provider Specific) issue.

Each ofthe Providers also appealed the Disproportîonate Share Hospitol (DSH)

Payment/Supplelnental Security Income (SSI) Percentage (Provider Specifc) issue directly into the

CIRP group, case number 14-1521GC.

The Providers are appealing two components ofthe SSI Percentage: l) the Provider disagreeing with
how the Medicare Contractor computed the SSI percentage that would be used to determine the DSH
percentage, and 2) the Provider preserving its right to request realignment ofthe SSI percentage from

the federal fiscal year to its cost repofting period.

Vy'ith regard to the first aspect of the issue-the Provider disagreeing with how the Medicare
Contractor computed the SSI percentage that would be used to determine the DSH percentage-the
Board finds it is duplicative of the Systemic Errors issue that was directly added to 1 4- I 521 GC and

this aspect is hereby dismissed by the Board.2

Vr'ith regard to the second aspect ofthe SSI Provider Specific issue-the Provider preserving its right
to request realignment ofthe SSI percentage from the federal fiscal year to ¡ts cost reporting period-

I Centineìa Hospital Medical Center appealed liom a Revised NPlt.
2 Providers' Individual Appcâl Requests at Tab 3, Issue I and Appeal Request in l4-1521GC.
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the Board finds it lacks jurisdiction and dismisses this aspect ofthe issue. Under 42 C.F.R. $

412,106(bX3), for determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its
cost reporting data instead of the Federal fiscal year, it must furnish to CMS, through its
intermediary, a written request . . . ." The regulation permits one such request per year and the

resulting percentage becomes the hospital's official Medicare/SSl percentage. In this case, the

Providers have not made this request. \¡r'ithout this written request, the Medicare Contractor cannot
issue a final determination from which the Provider can appeal. As a result the Board finds that the

appeal ofthis issue is premature.

Since there are no other issues in these cases, the Board hereby closes case numbers 15-107'l and 16-

1359 and removes them from the Board's docket.

II. Case Number 18-0543

Centinela Hospital Medical Center is also part of the Prime Healthcare chain. HRS filed an

indívidual appeal request f'or the Provider based on the RNPR issued JuJy 27,2017 . The appeal

included only two issues: SSI (Provider Specifìc) and Medicaid Eligible Days.

SSI Provider Specific Issue

As noted in case numbers l6-1359 and l5-1071, the Provìder in case number l8-0543 is also

appealing two components of'the SSI Percentage: l) the Provider disagreeing with how the Medicare
Contractor computed the SSI percentage that would be used to determine the DSH percentage, and 2)
the Provider preserving its right to request realignmcnt ofthc SSI pcrccntagc from the federaì fiscal
year to its cost reporting period. However, Centinela Hospital Medical Center has not directly added

or transferred the SSI issue to the CIRP group, case number 14-1521GC.

Pursuant to 42 C.F.R. 405.1837(bX1)

Two or more providers under common ownership or conffol that wish to appeal

to the Board a specific matter at issue that involves a question offact or
interpretation of law, regulations or CMS Rulings that is corrunon to the
providers, and that arises in cost reporting periods that end in the same calendar
year, and for which the amount in controversy is $50,000 or more in the

aggregate, must bring the appeal as a group appeal.

Based on this regulation, it is mandatory that the first aspect ofthe SSI Provider Specific íssue -

the Provider disagreeing with how the Medicare Contractor computed the SSI percentage that
would be used to deterrnine the DSH percentage, be pursued in the SSI Systemic Errors group
case.3 Therefore, the Board hereby transfers the SSI Systemic Errors component ofthe issue for
Shasta Regional Medical Center to the CIRP group, case number 14-1521GC.

The second aspect ofthe SSI Provider Specific issue - the Provider presewing its right to request
realignment of the SSI percentage from the federal fiscal year to its cost reporting period, is
hereby dismissed by the Board for lack ofjurisdiction. Under42 C.F.R. $412.106(b)(3), for

3 Scc Providers' Individual Appeaì Request at Tab 3, Issue I and Appeal Request in l4-l52lGC.
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determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporling
data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary
(Medicare Contractor), a written request . . . ." Without this written request, the Mêdicare
Contmctor cannot issue a final determination from which the Provider can appeal. As a result
the Board finds that the appeal of this component ofthe issue is premature and dismisses it from
case number 1 8-0543.

Medicaid Eligible Days

Centinela Hospital Medical Center contends that the Medicare Contractor ". . . failed to include
all Medicaid eligible days, including . . . Medicaid paid days, unpaid eligible days, eligible days

adjudicated and processed after the cutoff date, rest¡icted aid days, and all out of State eligible
days in the Medicaid Percentage of the Medicare DSH calculation."a The Provider referenced

audit adjustment 5 (and S/D) for thc Medicaid Eligible Days issue.

Audit adjustment 5 on the RNPR relates to "Allowable DSH 7o Review of Sample
Documentation" on Worksheet E, Part A. Since the Medicaid Eligible Days issue was not
adjusted in the RNPR, the Board does not have jurisdiction over this Provider's appeal pursuant
to 42 C.F.R. $ 405.1889. This regulation states that any matter not specifically revised may not
be considered in any appeal of the revised determination.

Therefo¡e, the Board finds it lacks jurisdiction and dismisses the Medicaid Eligible Days rssue

from case number 1 8-0543. Since there are no other issues in this appeal, the case is hereby

closed and removed from the Board's docket.

Review of the jurisdictional determination may be available under the provibions of 42 U.S.C. $

1395oo(Ð and 42 C.F.R. $$ 405.1875 and405-1877.

Board Members:
Charlotte F. Benson, CPA
Gregory lì. Zicglcr, CPA, CPC-A
Robert A. EvaÉs, Esq.

Board Member

Enclosures: 42 U.S.C. $ l395oo(f)and42 C.F.R. $$ 405.1875 and 405.1877

cc: Lorraine Frewed, Noridian Healthcare Solutions (J-E)

Wilson C. Leong, Esq., CPA, Federal Specialized Services

FOR THE BOARD

-WÍ',#m,^

a S¿¿ Provider's individual appeal request at Tab 3, Issue 2
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Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 21207
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Certified MaiÌ

Daniel J. Hettich, Esq.

King & Spalding, LLP
1700 Pennsylvania Avenue, NW
suite 200
Washington, DC 20006 47 06

RE: Expedited Judicial Review Determination

l3-ll463c Ardent Health Services 2008 Part c Days DSH Patient Percentage CIRP Group

l3-l350GC Ardent Health Se¡vices 2007 Part c Days DSH Patient Percentage CIRP Group

l4-0371 GC Ardcnt Health sen¡ices 2009 DSH SSI Fraction Medicare Advantage Days clRP

14-27l7GC Arclent Health Sewices 2009 DSH Medicaid Fraction Medicare Advantage Days CIRP

14-287 5GC Ardent Health Services 2010 DSH SSI Fraction PaÍ C Days CIR.P Grottp

14-2878GC Ardent Health Services 2010 DSH Medicaíd Ratio Part C Days CIRP Group

Dear Mr. Hettich:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' May 10, 2018

requests for expedited ìudicial review (EJR) (received May 1 1, 2018) for the above-referenced

appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is

[W]hether CMS unlawfully treats days for which Medicare Part A

did not make payment, namely Medicare Advantage days which
are paid under Medicare Parl C, as days for which patients are

entitled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

Statutory and Requlatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983,the

Mcrlicare progranl has paid most hospitals for the operating costs ofinpatient

I Providers' EJR Request at I
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hospital selices under the prospective payment system ("PPS").2 Under PPS,

Meàicare pays p¡edetemined, standardized amounts per discharge, subject to

certain payment adjustments.3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

dispropórtionate numbe¡ of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.Dre,1.e As a proxy for utilization by low-income patients, the DPP detemines a hospital's

qualification us à DSH, and it also determines tl-re amount of the DSH payment to a qualifying

hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s 
_Those 

two

fracìions are referred to as the "Medicale/SSl" fraction and thc "Mcdicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The starute, 42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofsuch hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which.were made up ofpatients who (for such

days) were entitled ro benefits under part A of this subchapter ' ' '

(emphasis added)

The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

services ('cMS'), and the Medicare contractors use cMS' calculation to compute a hospital's

DSH payment adjustment.e
The siatute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)(f ' 

defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible fo¡ medical

assistance under a State plan approved under subchapter XIX [the

2 See 42 U.S.C. $ l395ww(d)(l)-(5);42 C F P.'Part412.
t ld.
a See 42tJ.S.C. g Ii95\¡/w(dx5).
5 See 42U.5.C. $ 1395\À,\ry(dx5xF)(i)(l); a2 C.F.R $ 412.106-
6 Scc 42 rJ.S.C. $$ 1395wrv(dX5XFXiXI) and (rl)(s)(F)(v); a2 C,F R' $ a 12 106(c)(l)
7 See42tJ.S.c. $$ 1395ww(dx5)(F)(iv) and (vii)-(xiii);42 CF R $ 412106(d)'
8 See 42 |J.S.C. $ I 395ww(d)(5)(FXvi).
e 42 C.F.R. $ 412.106(bx2)-(3).
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Medicaid program], but who were not enti ed lo benefits under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number ofpatient days in the same period.l0

Medicare Advantase Program

The Medicare progmm petmits its beneficiaries to receive services from managed care entities.
The managed care statute implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ l395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for'þayment to t}re eligible organization under
this seclion for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under pal1 B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryll stated that:

Based on the language ofsection 1886(dX5)(FXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who .,¡/ere entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medica¡e
patients who receive care at a qualified HMO. Prior to December
1, 1987, wc were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December l, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid fo¡ HMO services and patients continued to be eligible for
Part A.l3

ro 42 C.F.R. g 412.106(bx4).
rr of Health and Human Services.
r2 55 Fed. Reg. 35,990,39,994 (Sept. 4, 1990).
,3 ld.



King & Spalding/Ardent Health 2007,2008,2009 and 2010 DSH Part C Days Cases

EJR Determination
Case Nos. l3-ll46GC et al.
Page 4

With the creation of Medicare Part C in 1997 ,ta Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
yéar 2001-2004.ls

No futher guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those paîietxt days
utlrihutul e tu the beneJìcittry should not be included in the
Medicare fraction of the DSH patient percentage. These parient
days should be included in the count of total patient days in the
Medì.care fraction (The denominator), and the patienl's days for the
M+C beneJìciary who is also eligible.for Medicaid would be
included in the numerator of the Medicaidfraction. . . (emphasis
added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising ow regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to
include the days associatcd with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."lT ln response to a comment regarding this change, the Secretary explained that:

. . . We do dgree that once Medicare beneficiaries elect
lufedicure Purl C coverage, tltey are still, itt sonrc sense,

entitled to bene.fits under Medicare Part A= Wd agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days ctssocîated wilh M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy fo include the patient days for M+C
beneficiaries in the Medicare fraction. . . . ifthe beneficiary

l4 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codified as 42 U.S.C. S 1394w-21 Note (c) "Effollment Transition Rule.- An individual who is enrolled [in
Meãicarel on December 3 I 1998, with an eÌigible organization under . . . [42 U.S.C. 1395mm] shall be consideled
to be enrolled with that organization on January 1, 1999, under part C ofTitle XVlll . . if that organization as a

contract under that part for provìding services on January l,1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescrjption
J73), enacted on December 8, 2003, replaced
program und€r Part C of Title XVIII.
1569 Fed. Reg. 48,918, 49,099 (Aue. 11,2004).
1668 Fed- R€g. 2'1,154,27,208 (May 19,2003).
r7 69 Fed. Reg. at 49,099.

Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-
the Medicare+Choice program with the new Medicare Advantage
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is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the tlays

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.ls (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August 1 1, 2004 Federal Register, no change to the regulato-ry language '$/as published until
August 22, 2007 when the FFY 2008 final rule was issued.Ìe In that publication the Secretary

noted that no regulatory change had in fact occurued, and announced that she had made

"technical corrections" to the regulatory language consistent with the change amounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the Distdct of Columbia in Atli.na Healthcare Services v. Sebeli¡ts,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

"entitled to benefits under Part 4," thereby requiring them to be counted in the Medicare
Part A-ISSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2004, the Secretary.interpreted the term "entitled to benefits under Parl A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course a¡d announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and éxclude them from the Medicaid fraction effective October 1 ,2004.21

In Allina, the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed rule."22 The Providers point out that because the Secretary has

not acquiesced to the decision, fhe 2004 regulation requiring Parl C days be included in the Part

A/SSI fraction and ¡emoved from the Medicaid fraction remains in effect as set forth in 42
C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B). In these cases, the Providers contend that all
Part C days should be excluded fiom the Part A/SSI fraction and the Medicaid-eligible Part C

days should be included in the numerator of the Medicaid fraction. To obtain relief, the

Provicle¡s seek a ruling on the procedural and substantive validity of the 2004 rule that the Board

t8 Id-
te 72 F ed. Reg. 47 ,1i0, 47 ,384 (ALtgùst 22, 200'l)
)o 746 F. 3d I 102 (D.C. Cir. 2014).
2' 69 Fed. Reg. at 49,099.
22 Allha al 1109.
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lacks the authority to grant. The Providers maintain that, since the Secretary has not acquiesced

to the decision in Allina, the Board remains bound by the regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42U.5.C. $ l395oo(Ð(1) and the regulations at 42 C.F.R'$ 405' 1842(Ð(l) (2011),the
Board is required to g.rant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurìsdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2007,2008,2009 and2010' 
.

For purposes of Board jurisdiction over a participant's appeals for cost repolt peliocls ending

prioi to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoling set out in Bethesda Hospital
A,s,taciation v. Bowen,23 In that case, the Supreme Court concluded that a cost report submitted in

full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfaction with the amount of reimbursement ailowed by the regulations. Futther, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to thã Medicare'Contrãctor where the contractor is without the powel to award reimbursement.2a

On August 21, 2l08,new regulations goveming the Board were effective.2s Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05'1835(a\1)(ii) which

required for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost repo under

protest. This regulatory requirerlent was litigated in ßanner lleat'| Ilospital v. But'v,ell
(Banner).26 In Banner,the provider filed its cost report in accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded ThaI, under Bethesda, The 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicará Contractor could not add¡çss.27

23 t08 S. Ct. 1255 (1988). See ø/so CMS Ruling CMS-1727-R (in self-disallowing an.item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contrcctor's NPR would not include any disalìowance for the item. The provider effectively self-
disallowed the item.).
2a Bethesda at l2 58-59.
25 73 Fed. Reg. 30190, 30240 (May 23,2008).
26 201 F. Supp. 3d l3i (D.D.C.2016)
27 Banne,r at ,42.
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28 See 42 C.F.R. S 405.1889(bxl) (2008).
2e See 42 C.F.R. $ 405.1837.

The Secretary did not appeal the decision in Banner and decided to apply the holding to ceÍain

similar administrative appeals. Effective April 23,2018, the CMS Admilisttator impleurented

cMS Ruling cMS-1727-R which involves dissatisfaction with the Medica¡e contractor

determinatiõns for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specific item under

appeal;as subject to a regulation or payment policy that bound the Medicare Contractor and left

ii with no authority or discretion to make payment in the manner sought by the plovidel on

appeal, the protesa requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

Fió*"u"r, a provi.der õould elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that flles an appeal from a revised NPR issued after August 21, 2008, the

Board only hasjurisdiction to hear that participant's ap-peal of matters that the Medicare

contractoispecifically revised within the revised NPR.28 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that participants involved with the instant EJR request have had Part

c days excluded from the Medicaid fraction, had a specific adjustment to the ssl fraction, or

self-áisallowed the issue such that the Board has jurisdiction to hear their respective appeals. In

addition, the participants' documentation shows that the estilnated atnount in contloversy

"*"""d, 

'$50,000, 
as required for a group appeal2e and the appeals were timely filed. The

estimated amount in conftoversy is subject to recalculation by the Medicare contmctor for the

actual final amount in each case.

Board's Analvsis Regarding the Appealed Issue

The group appeals in this EJR request span fiscal yeaß2007,2008,2009 and 2010, thus the

upp"á"aioif t"porting periods fall squarely within the time frame applicable to the Secretary's

Fïy 2005 IppS ìule bèing challenged. The Board recognizes that the D.C. Circuit vacated this

regulation in l/lina fot Ihe time period at issue in these requests. However, the Secretary has not

foimally acquiesced to that vâcatul arul, in this regaÍd, has not published any guidancc on how

the vacátur is being implemenfed (e.g., only circuit-wide versus nationwide). See generally

Grant Med. Ctr. v. Burwell,204F. Supp.3d68,77-82 (D.D.D.2016),appealfiled,No'16-5314
(D.C. Cir., Oct 31,2016). Moreover, the D.C. Circuit isthe only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bling

suit in either the D.C. Circuit or the circuit within which they are located. See 42U.5.C.

$ l395oo(f)(1). Based onthe above, the Board must conclude that itis otherwise bound by the

regulation for purposes of this EJR request.

Board's Decision Rega¡ding the EJR Request

The Board finds that:
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1) it has jurisdiction over the matter fot the subject years and that the

participants in these group appeâls are entitled to a hearing before the

Board;

2) based upon the participants' assefiions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without'the authority to decide the legal question of whether 42

C.F.R. $$ 412.106þ)(2)(iXB) and (bX2XiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since
this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participatine:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

/,/

Enclosures: 42U.5.C. $ 1395oo(f)
Schcdulcs of Providers

cc: Mounir Kamal, Novitas Solutions (Certified Mail Schedules of Providers)
Wilson Leong, Esq., Federal Specialized Services (w/Schedules ofProviders)
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Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 21207
4to-786-267L

tlAT 2 4 20'.18

Certified Mail

Daniel J. Hettich, Esq.
King & Spalding, LLP
1700 Perursylvania Avenue, NW
Suite 200
'Washington, DC 20006 4706

RE: Expedited Judicial Review Determination
14-0498GC Saint F¡ancis Hospital 2009 DSH SSI Fraction Part C Days CIRP Group

14-0499GC Saint Francis Hospital 2009 DSH Medicaid F¡action Part C Days CIRP Group

18-0507GC Saint Francis Health System 2010 SSI Fraction Part C Days CIRP Group

18-0509GC Saint Francis Health System 2010 Medicaid Fraction Part C Days CIRP Group

18-1283GC Saint Francis Health System 201 1 DSH Part C Days CIRP Group

18-l307GC Saint Francis Health System 2012 DSH PaIt C Days CIRP Group

Dear Mr. Hettich

The Provider Reimbursement Review Board (Board) has reviewed the Providers' May 18, 2018

requests for expedited judicial review (EJR) (received May 21,2018) for the above-referenced
appeals. The Board's determination is set for1h below.

Issue in Dispute

The issue in these appeals ìs

[W]hether CMS unlawfully treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which
are paid un<1er Medicare Part C, as days for which patients are

entitled to benefits under Medicare Parl A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

Statutory and Resulatory Background: Medicare DSH Pavment

Part A ofthe Medicare Act covcrs "inpatient hospital se¡vices.'' Since 1983, the

Medicare proþram has paid most hospitals for the operating costs ofinpatient
hospital serviccs untJer tlte plospective payment system ("PPS").2 Under PPS,

¡ Providers' EJR Request at l.
2 See 42 U.5.C. $ l395ww(d)(l)-(5) ,42 C.F.R. Part 412
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Medicare pays predetermined, standardized amounts per discharge, subject to
certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustnent, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients')

A hospital may qualifr for a DSH adjustment based on its disproportiohate patient percentage

("Off'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up ofpatients who (for such days) vrere entítled to
bcncfits undcr part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled To benefits under part A of this subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Se¡vices C'CMS'), and thc Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e
The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX.[the
Medicaid program], but who were not entiîled to benefits under
part A of this subchapter, and the denominator of which is the total

3ld.
a See 42 U.S.C. $ l39sww(d)(5).
5 See 42 U.5.C.5 l39sww(d)(5XF)(i)(l); a2 c.F.R. $ 412 106
6 See42rJ.5.C. $$ l39sww(dX5XFXiXI) and (dXsXF)(v); a2c.FR ea12.106(cxl)
1 Sec 42 tJ.5.C. $$ l395ww(dx5xF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412 106(d)
8 See 42 U.S.C. $ l395ww(dX5XFXvi).
e42 C.F.R. S 412.106(bx2)-(3).
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number ofthe hospital's patient days for such period. (emphasis
added)

The Medicare contractor detemines the number of tho hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.r0

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs') is found ar42U.S.C. $ l395mm. The
staïtÌÍe at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under parl A of this subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in FIMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryrr stated that:

Based on the language ofsection 1886(cl)(5)(F)(vi) ofthe Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to Decembe¡
1, 1981 , we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid for HMO serr'ices and patients continued to be eligible for
Part A. 13

ro 42 C.F.R. g 412.r06(bX4).
lr ofHealth and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t3 ld.
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With the creation of Medicare Part C .in 1997,14 Medicare beneficiaries who opted for managed
care coverage ùnder Medicare Part C were no longer entitled to have paymenlmade for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t5

No fuither guidance regarding the heatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneñciary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attríbutable to the beneficiary should not be included în the
Medicare fraction of the DSH paÍient percentage. These patienT
days should be included ín the count oftotal patient days in the
Medicare fraction (the denominator), and the patient's days for the
M+C benertciary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . (emphasis
added)r6

The Secretary purportedly changed her position in the Federal fiscal year C'FFY) 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] g a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH
calculation."lT ln response to a comment regarding this change, the Secretary explained that:

. . . We do agree îhat once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,
entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSll calculation. Therefore, we are
not adopting as final our proposal stated in rhe May 19, 2003
proposed rule Ío include the days associated with M+C
beneficiaries in the Medicqidfraction. Inslead, we are
adopting a policy to include Íhe patient days for M+C
beneficiaries in the Medicare fraclion. . . . ifthe beneficiary

f4 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 199't HR20l5,
codiJied as 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under. , [42 U.S.C. l395mm] shall be considered
to be enrolled \a,ith that organization on January l, 1999, under part C ofTitle XVlll . . iftbat organization as a
contract under that part for providing services on January 1, 1999 . . . ." This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvem€nt and Modernization 

^ct 
of2003 (Pub.L. 108-

173), erracl.etl urr Dçcc¡rrbcr 8, 2003, r'eplaced the Medicare+Choice ptrLgram with the new Medicare Advantage
prngram ùnder Part C of Title XVlIl.
'569 Fed. Reg. 4 8,91 8, 49,099 (Au g. I1,2004).
ló68 Fed. Reg. 27,1 54, 2'7,205 (May 19, 2003).

'? 69 Fed. Reg. at 49,099.
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is also an SSI recipient, the patient days will be included in
the numeratol of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days
associated witl M+C beneficia¡ies in the Medicare fraction
of the DSH calculation.ls (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy rcgarding 42 C.F.R. $ 412.106(bX2XB) was included in the
August l l, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary
noted that no ¡egulatory change had in fact occurred, and announced that she had made
"technical corections" to the regulatory language consistent with the change announced in the
FFY 2005 IPPS frnal rule. As a result, Part C days were required to be included in the Medicare
f¡action as of October 1, 2004.

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius,2o
vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are

"entitled to benefits under Part ,A.," thereby requiring them to be counted in the Medicare
Pafi A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Paft C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Pafi A" to mean
covered or paid by Medicare Parl A. In the final rule for the FFY 2005, the Secretary reversed
course and announced a policy change, This policy was to inchrde Parl C cìays in the Meclicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.21

ln Allina, the Courl affirmed the district couft's decision "that the Searetary's final rule was not a
logical outgrowth ofthe proposed rule."22 The Providers point out that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Pafi C days be included in the PaÍ
A/SSI fraction and removed from the Metlicaid fiaction renlaitts in effect as set fr-rrth in 42
C.F.R. $$ 412.106(b)(2)(1XB) and (bX2XiiÐ(B). In these cases, the Providers contend that all
Part C days should be excluded from the Part A/SSI fraction and the Medicaid-eligible Part C
days should be included in the numerator of the Medicaid fraction. To obtain relief, the
Providers seek a ruling on the procedural and substantive validity ofthe 2004 rule that the Board

tE ld.
te 72 Fed,. Reg. 41,130,47,384 (Argrst 22,200'l).
20 '7 46 F . l(' I I 02 (D.C. Cir. 2014).
2r 69 F€d. Reg. at 49,099.
22 Allint 

^t 
11O9.
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lacks the authority to grant. The Providers maintain that, since the Secretary has not acquiesced

to the decision in Allina, the Board remains bound by the regulation. Hence, EJR is apprôpriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the speciflc matter at issue; and (ii) the Board lacks the authority to deoide a

specific legal question ¡elevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2009 through 2012.

For purposes ofBoard jurisdiction over a paÉicipant's appeals for cost report periods ending
prior to December 3 1, 2008 the participant may demonstrate d'issatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssl/Paú c issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoningset ouf in Bethesda Hospital
Association v. Bowen.23 In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Furlher, no statute

or regulation expressly mandated that a challenge to the validity of a regulation be submitted first
to thé Medicare Contractor where the contractor is without the power to award reimbursement.24

On August 21, 2008, new regulations goveming the Board were effective.25 Among the new

regulations implemenred iñ Federal Register notice was 42 c.F.R. $ a05.1835(a)(1)(ii) which

requiled for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner l-Ieart Hospital v. Bwvell
(Banner).2ó ln Banner, the provider fìled its cost report in accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded that, rnder Bethesda, The 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address.2T

,3 108 S. Ct. 1255 (1988). See a/so CMS Ruling CMS- I 727-R (in self-d¡sallowing an item, the provider submits a

cost report that complies \ì/ith the Medicare payment policy for the item and then appeals the item to the Board. The

Medicãre Contractor's NPR would not include any disalìowance for the item. The provider effectively self-
dìsallowed the ìtem.).
2a ßethesda at l2-58-.59.
25 

7 3 F ed. Reg. 30 1 90, 30240 (May 23, 2008).

'?ó201 F. Supp.3d l3l (D.D.C.2016)
21 Bannel at l42.
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The Secretary did not appeal the decision in B anner altd decided to apply the holding to cefiain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-i 727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on Decembel 3 1, 2008 and which began before

January 1, 2016, Under this ruling, where the Board detetmines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make paynent in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable'

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that {iles an appeal from a revised NPR issued after August 21,2008, the

Board only hasjurisdiction to hear that participant's appeal of matters that the Medicare

contractoi specifically revised within the revised NPR.28 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that participants involved with the instant EJR request have had Part

C days excluded from the Medicaid fraction, had a specifrc adjustment to the SSI fraction, or

self-disallowed the issue such that the Board has jurisdiction to hear their respective appeals. In

addition, the participants' documentation shows that the estimated amount in controversy

exceeds $50,000, as required for a group appeal2e and the appeals were timely fìled. The

estimated amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in each case.

Board's Analysis Regardinq the Appealed Issue

The group appeals in this EJR request span fiscal years 2009 ttuough 2012, thus the appealed

cost reporling periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board rccognizes that the D.C. Circuit vacated this regulation

in Atlina for the time periocl at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). see generally Grant Med. ctr.

v. Burwell,204 F. Supp. 3d68,'77-82 (D.D.D. 2016), appealfiled,No 16-5314 (D.C Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit orthe circuit within which they are located. see42u.s.c. $ 1395oo(f)(i). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

28 See 42 C.F.R. $ 405.1889(bXl) (2008).
2e See 42 C.F.R. $ 405. I 837.



King & Spalding/St. Francis 2009-2012 DSH Part C Days Cases

EJR Determination
Case Nos. 14-0498GC et al
Page 8

Board's Decision Resarclins the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(iXB) and (b)(2xiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2Xiii)(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(f.¡(1) and hereby

grants the Providers' request for EJR for the issue and the subject years. 'l'he Providers have 60

days from the receipt ofthis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Particioatine:

Charlotte F. Benson, CPA
Gregory Il. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE ROARD:

*remkfr
Enclosures: 42 U.S.C. $ 1395oo(f)

Schedules of Providers

cc: Mounir Kamal, Novitas Solutions (Certified Mail w/Schedules of Providers)

Wilson Leong, Esq., Federal Specialized Servìces (w/Schedules ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-786-2671

jl,'Y 2 4 2ü8
Certified Mail

Gary A. Rosenberg, Esq.
Venill Dana LLP
One Boston Place, Suite 1600
Boston, MA02108-4407

RE: Expedited Judicial Review Determination

YNHHS 2008 DSH Medicare/Medicaid Part C Days Group
YNHHS 2006-2007 DSH MedicareÀ4edicaid Part C Days Group
YNHHS 2009 DSH Medicare/Medicaid Part C Days Group
YNHHS 2010 DSH Medicare/Medicaid Part C Days Group
YNHHS 201 1 DSH Medica¡e/Medicaid Part C Days Group
YNHIIS 2012 DSH Medica¡e/Medicaid Part C Days Group
\llHFIS 2013 DSH Medicare/Medicaid Part C Days Group

13-38l7GC
13-3959GC
14-0476GC
t4-r438GC
1s-0683GC
15-2525GC
16-197'tGC

Dear Mr. Rosenberg:

The Provide¡ Reimbursement Review Board (Board) has reviewed the Providers' May 16,2018
requests for expedited judicial review (EJR) (received May 17,2018) for the above-referenced
appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals ìs:

[W]hether Medicare Part C enrollees (i.e., those beneficiaries who
elected to be covered by Medicare Advantage/Part C plan[s]) are

entìt1ed to benefits under Parl A and should be included in the
numerator and denominator of the Medicare/SSI fraction of the
DSH [disproportionate share hospital] calculation or, ifnot,
whether those days should be included within the numerator ofthe
Medicaid fraction of the DSFI calculation when the beneficiary
also is eligible for Medicaid coverage.l

I Providers' EJR Request at 2.
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Statutort and Regulatory Background: Medicare DSII Pavment

Part A of the Medicare Act covers "inpatient hospital seruices'" Since 1983,the

Medicare program has paid most hospitals for the operating costs of inpatient

hospital sárviðes under the prospective payment system ("efS"¡.2 Under PPS,

Medicare pays predetermined, standardized amounts per discharge, subject to

certain payment adj ustrnents.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients s

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("OfÞ'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two

fracìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of This subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year whioh were made up ofpatients who (for such

days) were entitled to beneJìts under part A of this subchapter ' . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services C.CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e
The siatute, 42U.5.C. A 1395ww(d)(5)(FXvi)(II), defines the Medicaid fraction as:

2 See 42tJ.S.C. $ l39sww(d)(l)-(5); 42 C F R. Part 4t2
3 ld.
a See 42rJ.S.C. $ l395ww(d)(5).
5 See 42U.5.C. $ l39sww(d)(s)(F)(i)(I); a2 c.F.R. $ 412.106'
6 See 42 U.s.c. $$ l39sww(d)(5)(F)(i)(l) and (dXs)(F)(v); 42 C F R $ a12 106(c)(l)'
1 See 42tJ.S.C. $$ l39sww(d)(5)(FXiv) and (vii)-(xiii);42 C F R $ 412 106(d)'
8 See 42rJ.S.c. g !39sww(d)(s)(F)(vi).
e42 C.F.R. $ 412.106(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to beneJìts under

part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contlactor detemines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total numbet of patient days in the same period.10

Medicare Advantaee Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medicai plans ("CMPs") is found at 42 U.S.C' $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . ' ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs plior to 1999 ale

referred to as Medicare HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryll stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits rmder Part A''' we believe

it is appropriate to include the days associated with Medicare

. patients who receive care at a qualified HMO. Prior to December

1, 1987 , we \tele not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1, 1987, a lìeltl was i¡rcluded on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows ns to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSI/Medicâre percentage [of the DSH
adj ustment].¡2

ìo 42 C.F.R. $ 4 r 2.l o6(bx4).
rr of Health and Human Services.
12 55 Fed. Reg,35,990,39,994 (Sept.4, 1990).
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At that time Medicare Pafi A paid for HMO services and patients continuecl to be eligible for

Part A.l3

with the creation of Medicare Part c in 7997,t4 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

cafe under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.|s

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ('IPPS) proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits a¡e no longer administered under Part A
. . . . once a beneficiary elecls Medicare Part C, those patient days

attributable to the beneficiary should not be included ín the

Medicare fraction of the DSH patient percentdge. These patient
days should be included in the count oÍtotal patient days in the

Mer)icare fraction (the denomirtator), and the patient's days for the

M+C benelìciary¡ v,ho is also eligible fttr Medicaid wottld he

included in the numerator of the Medicaid fruction . . (ernpliasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

fìnal rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."lT ln response to a comment legarding this change, the Secretary explained that:

. ..I(c do agree thqt once Aledicare beneficiaries elecr

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting ds rtnd our proposal stated in lhe May I9' 2t)03

t3 Id.
14 The Medicare paÌt C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015,

codifiecl as 42tJ.5.C. g 1394w-21 Note (c) "Enrollment Transjtion Rule.- An individual who is enrolled [in
Meãicarel on Decembàr 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shallbe considered

to be en¡olled with that orgaDization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part l'or providing services on January I , 1999 . , . ." This was also lctlowr as

M€dicare+Choice. ih" M"ãi"ot. Prescription Drug, lmprovement andModernization Act of2003 (Pub.L. 108-

1?3), ellacted on December 8, 2003, rcplaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
1569 Fed. Reg. 48,918, 49,099 (Aug ll,2004).
¡668 Fed. Reg. 27 ,154,2'1,208 (Mav 19, 2003).
r7 69 Fed. Reg. at 49,099.
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proposed rule to include the days associated Y'ith M+C
beneficiarìes i.n the .Medicaid frøcîíon lwtead, we are

adopting a policy to include the patìent days for M+C
beneficìaríes in the Medicare fraction ' . ' . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation'r8 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regalding42 c.F.R. $ 412.106(b)(2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatgJY language was published until

ht/ust22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical cor¡ections" to the regulatory language consistent with the change announced in the

FFy 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

f¡action as of October 1,2004.

The U.S. Circuit Court fbr the l)istrict of Columbia inl llina Healthcare Services v. Sebelius,zo

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

In these cases, the Providers are dissatisfied with the final determination ofthe Secretary as to

the amount of payment under 42 U.S.C. $ 1395ww(d); 42 U.S.C' $ 1395oo(a)(1)(A)(ii); and 42

c.F.R. $ 412.106. Specifically, the Providers are dissatisfied with the secretary's allegedly

eltolleous i¡clusion ofPart C days in both the numerator and denominator of the Medicare

fraction. Further, the Secretary's failure to include any Part C days in the numerator of the

Medìcaid fraction, even when a patient was dual-eligible, i.e., was eligible for Medicaid as well

as Medicare, understated the Medicaid fraction and caused financial losses for the Providers.

The providers believe that the Secretary's interpretation and regulation are substantively and

procedurally defective. They believe that Part c days should not be included within the

Medicare fraction because those beneficiaries are not entitled to benefìts under Part C, and the

secretary's regulation is invalid because it was promulgated in violation of both the

Administrative Procedures Act and the Medicare Act, as upheld by the Federal Covls in Allina'
The Providers assert that the days ofdual-eÌigible Part C beneficiaries should be counted in the

numerator of the Medicaicl fraction and the Secretary's failure to do so resulted in undetpayment

to the Providers of their DSH adjustment, including capital DSH.

'" Id.
te '12 Fed. Reg. 47,130,47,384 (Aùgust 22,20Oi)
20'146 F.3d I102 (D,C. Cir' 2014).
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Decision of the Board

pwsuanr to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a héaring on the specific matter at issue; and (,ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

cirallenge eìther to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2006-2013.

For purposes ofBoard jurisdiction over a participant's appeals for cost report periods ending

prioi to December 3 1, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssvPart c issue as a "self-
tlisallowetl cost,,, pursuant to the Supreme Court's rcasoning set orfi in Bethesda Hospital

Association,t,. Bowen.2l In that case, the Supreme Court concluded that a cost report submitted in

full compliance with the Secretary's rules and regulations, does not bal'a providel frorn claiming

dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be,submitted first
to thè Medicare Contractor where the contractor is without the power to award reimbursement.22

On August 21,2008,new regulations goveming the Board were effective.23 Among the new

regulations implemenred in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing specific items hacl to do so by following the procedures for filing a cost repod under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
-(Banner).2a 

In Banner, the provider frled its cost repofl in accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's

request for EJR was denied because the Board found thaf it lacked jurisdiction over the issue.

The District Court concluded fhaT, tnder Bethesda, Ihe 2008 self-disallowance regulation could

not be applied to appeals raising a legal-challenge to a regulation or other policy that the

Medicare Contractor could not address.2s

,¡ 108 S. Ct. 1255 (1988). Se¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then âppeals the ilcm to the Boa¡d. The

Medicåre Contractoi's NPR woLlld not include any disallowance for the item. The provider effectively self-

d isallowetl tlìc ¡terìì.).
12 Bethesda at 1258-59.
23 73 Fed. Reg. 30190,30240 (May 23,2008).

'?4 
201 F. Supp.3d 131 (D.D.C 2016)

25 Banner at 142.
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The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective 1tpri123,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction with the Medicare contractor

determinations for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medica¡e Contractor and left

it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the prorest requirements of 42 C.F.R. $ a05.1835(aX1)(ii) were no longer applicable.

Hó*".t'"t, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that participants involved with the instant EJR request have had Part

c days excluded from tl-le Medicaid fraction, had a specific adjustment to the SSI fraction, or

self-àisallowed the issue such that the Board has jurisdiction to hear their respective appeals. In
addition, the participants' documentation shows that the estimated amount in controversy

exceeds $50,000, as required for a group appeal26 and the appeals were timely filed. The

estimated amount in controveïsy is subject to recalculation by the Medicare contractor for the

actual frnal amount in each case.

Boald's Analysis Regarding the Ap¡çgþd l$ue

The group appeals in this EJR request spm fiscal years 2006-2013, thus the appealed cost

repofing periods fall squarely within the time frame applicable to the secfetary's FFY 2005

IPPS rule being challenged. The Boa¡d recognizes that the D.C. Circuit vacated this regulation

in Allina for the time period at issue in these requests. However, the Secretary has not formally

acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwi de). See generally Grant Med. Ctr'

v.Burwell,204F.Supp.3d68,11-82(D.D.D 2016)'appealfiled,No. 16-5314(D.C.Cir',Oct
31 ,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if thc Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. see 42u.s.c. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Reearding the EJR Requgg!

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Roard;

26 See 42 C.F.R. S 405.1 837
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2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(Ð(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ {395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participating:

Charlotte F. Benson, CPA
Grcgory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FORTHEBOARD

ka,f¡"f'
Enclosures: 42U.5.C. $ 1395oo(f)

Schedules of Providers

cc: Pam VanArsdale, NGS (Certified Mail dSchedules of Providers)
Wilson Leong, Esq., Federal Specialized Services (w/Schedules ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL
Nathan Summar
Vice President Revenue Management
Community Health Systems, Inc.
4000 Meridian Boulevard
Franklin, TN 37067

RE: Carolinas Hospital System, Provider No. 42-0091
FYE 6130/1997 Case No. 16-2395
FYE6/30/1998 CaseNo.16-2394

Dear Mr. Summar:

The Provider Reimbursement Review Board (Board) has reviewed the jurisdictional documents
in the above-referenced appeals. The perlinent facts in both cases ald the jurisdictional decision
of the Board is set forth below.

Pertinent Facts:

On September 9,2016, the Provider filed appeals from the revised NPRs, both dated March 9,

2016, that were issued as a result of administrative resolutions in case numbers 08-1665 (FY
1997) and 08-1616 (FY 1998).r The only issue in each appeal is Medicaid Eligible Days.

By email dated January 2,2018, Bbard staff requested that the Provider provide additional
information to support the adjustments made in the revised NPRs, The Provider was to respond
in 10 days. To date, there has been no response.

The Medicare Contractor filed a jurisdictional challenge in both cases on April 30, 2018

Medicare Contractor's Contentionsi .

The Medicare Contractor contencìs rhat the Boarcl cloes not have juriscliction over the appeals as:

. The days in dispute were not adjusted in the revised NPRs.
o The adjustrhents cited by the Provider (Adjustment #1 in both appeals) was proposed to

properly report the DSH payment in accordance with the administrative resolutions and

the Provider's simultaneous reopening requests for each year. The days in dispute are

additional days submitted during the appeals of the prior cases (08-1665 and 08-1616)
and are not related to Adjustment #1 .

The Medicare Contractor cites 42 C.F.R. $ 405.1889:

(1) Only those mattcrs that arc specifically revised in the reviscd dctcrmination or
decision a¡e within the scope ofany appeal of the revised determination or decision

Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 2I2O7
4r0-786-267r

ltAY 2 4 2018

I Case Nos. 08-1665 and 08-1616 wcrc closcd on 912212015
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(2) Any matter that is not specifically revised (including any matter that v/as reopened

and not revised) may not be considered in any appeal ofthe revised determination or

decision.

The Medicare Contractor concludes that the matters appealed were not matters revised on the

reopening and, therefore, are outside the Board's authority for review.

Provi<ìer's Contentions:

The Provider did not file a briefin response to the Medicare contractor's jurisdictional

challenge.

Board Determination:

The Code ofFederal Regulations provides for an opportunity for a revised NPR.

42 C.F.R. $ 1885 provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary determination, or a decision

by a reviewing entity (as described in $ a05.1801(a) of this subpart) may be reopened, for
findings on matters at issue in a determination or decision, by CMS (with respect to

Secretary determinations), by the intermediary (with respect to intermediary
determinations) or by the reviewing entity that made the decision (as described in $

a05.1885(c) of this subPart).

42 C.F.R. $ 405.1889 explains the effect ofa cost repoft revision:

(a) Ifa revision is made in a Secretary or intermediary determination or a decision
by a reviewing entity after the determination or decision is reopened as provided

in $405.1885 of this subpart, the revision must be considered a separate and

distinct determination or decision to which the provisions of a2 C.F.R' $$
405. 1 8 1 l, 40s.1 834, 40s. I 83s, 405.1837, 405.187 5, 405'1877 and 405. I 885 of
this subparl are applicable.

(b)(1) Only those matters that ale specifically revised in a revised determination

or decision are within the scope ofany appeal of the revised determination or

decision.

(b)(2) Any matter that is not specifically revised (ìncluding any matter that was

reopened but not revised) may not be considered in any appeal of the revised

deternination or decision.

Medicaid Eligible Days Issue

The Boarfl fìnds that it does not have jurisdiction over the Medicaid Eligible Days issue for this

Provider for FYEs 1997 and 1998. The revised NPRs for thcsc cases vr'ere issued as the result of
Administrative Resolutions (ARs) in case numbets 08-1665 and 08-1616. The Provider did not
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supply the requested workpapers for the ARs so there is no evidence to support an adjustment to

Medicaid Eligible Days for either year. Further, based on flre reasoning put forth in 1//inori
Masonic Meclical Center v. BCBSA,2 the Board finds that it does not have jurisdiction over the

additional Medicaid eligible days the Provider is requesting.

ln lllinois Masonlc, the provider appealed Medicaid eligible days and transfer¡ed the issue to a

group appeal. Ultimately, that group appeal resulted in an Administrative Resolution in which

the provider and the intermediary [Medicare Contractor] jointly agreed that the provider's
representative (QRS) was to submit documentation to support the asserlion that the days claimed

are not exempt unit days. QRS submitted this documentation; the intermediary reviewed it and

subsequently issued a revised NPR on December 3,2007 . The provider had claimed an

additional 230 Medicaid eligible days, of which the Intermediary made an adjustmenl to add 24

of those, which was reflected in the revised NPR. On May 28, 2008, the provider submitted a

timely request for hearing based on the revised NPR, and requested the inclusion of i,175
additional Medicaid eligible days. On November 25,2009, the provider identified a total of
2,244 additional unpaid, but Medicaid eligible days in dispute, including the 1,175 days noted in
the appeal request. The Board determined that it lacked jurisdiction under 42 U.S.C. $

1395oo(a) because the provider could not be "dissatisfied" with the intermediary's final
determination in the revised NPR. The provider conceded that there was no overlap between the

230 days the provider originally requested, and lhe 2,244 days it requested in its appeal from the

revised NPR. The Board, therefore, concluded that the intermediary could not have reviewed

those 2,244 days when it revised the cost report and, consequently, the provider could not have

been dissatislied with the lìnal determination because the days were not part ofths
Intermediary's detemination.

The Board's reasoning in lllinois Masonlc is applicable to Carolinas Health System's appeals of
the Medicaid eligible days. The revised NPRs in these cases reflect additional days resulting

from an administrative resolution providing a specific number of additional eligible days. In
both appeals, the Provider is requesting an additional 150 days. Like in lllinois Masonic, lhe
Provider has not documented that the Medicare Contractor considered those additional days

when it reopened the Provider's cost repofts. Therefore, the Provider cannot meet the

dissatisfaction requirement for Board jurisdiction.

According to the Medicare Contractor, the days in dispute in both appeals are in additìon to the

days included in the implementation of the administrative resolution of Case Nos. 08-i665 and

08- 1616 and were not actually adjusted in the revised NPRs under appeal.

Conclusion:

The Board finds that it does not have jurisdiction over the Medicaid Eligible Days issue appealed

in case numbers 16-2394 and 16-2395. The Board hereby dismisses the issue and closes case

numbers 16-2394 and 16-2395.

2 PRRB Dec. 2010-D41
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Case No. 16-2394 and 16-2395

Review of this determination is available under the provisions of42 U.S.C. $1395oo(f) and a2

C.F.R. $$ 405.1875 and 405.1877.

Board Members Participatine:
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robeft A. Evarts, Esq.

FOR THE BOARDWaØ
Board Member

Enclosures: 42U.5.C. $ 1395oo(f) and42 C.F.R' $$ 405.1875 and405.1877

cc: Laruie Polson, Palmetto GBA c/o National Govemment Services

Wilson C. Leong, Esq., CPA, Federal Specialized Services
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1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
4to-746-2677
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CERTIFIED MAIL
Corinna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Depa¡tment
| 7l0l Preston Road, Suite 220
Dallas, TX 75248 1372

RE: HRS Prime Healthcare 2014 DSH SSI Percentage CIRP Group, CN 16-1698GC

Specifically: Providence Medical Center, Provider No' 17-0146'FYE 1213112014, CN l7-1968

Shasta Regional Medical Center, Provider No. 05-0764, FYE 12/31/2014, CN l7-1467
West Anaheim Medical Center, Provider No' 05-0426'FYE 12/3112014' CN l7-1490
Lower Bucks Hospital, ProviderNo. 39-0070,FY8 1213112014, CN l7-1656
Saint John Hospital, Provider No. l7-0009, FYE 12/31/2014, CN l7-1952

l)ear Ms. Goron:

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned

group and the related individual appeals. We note that each ofthe Providers listed above appealed

from a Notice of Program Reimbursement (NPR) for a 2014 cost repoÍing period. The NPRs were

issued to include the most recent SSI percentage that was recalculated by the Centers for Medicare

and Medicaid Services C'CMS) (post-2011 Final Rulc with new data matching). Thc pcftinent facts

with regard these cases and the Board's determination are set forth below:

Pertinent Fâcts:

All ofthe providers listed above appealed from Notices ofProgram Reimbursement (NPR) for a

2014 cost reporting period. The NPRs include the most recent SSI % re-calculated by cMS (Post

201 I Final Rule with new data matching).

The last issue in these iddividual cases (with the exception ofcase number l7-1952) is the

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI) Percenlage

('Proviàer Specific) issue. All ofthe Providcrs also appealed tlrc Disproportionate Shate Ilospilal
(DSÍI) Payment/Sttpplemental Securi,, Income (SSI) Percentage issue hy rlirectly adding it into case

number l6-1698GC.

f n case number 17-1952, Saint John Hospital also appealed the Two Midnight Census IPPS

Payment Reduction issue.

Board Determination:

l. SSI Provider Specific Issue

The sole issue remaining in case numbers 17-1968,17-1467 ' 17-1490 and l7-1656 is the

Disproportionate Share Hospilal (DSH) Payment/Supplemental Security Income (SSI) Percentage

eioviàer SpeciJic) issue. Each ofthe Providers also appealed the Disproportionate Share Hospitul
(DSH) Payment/Supplemental Sccurity Income (SSI) Percentage (Provider Specifc) issue by directly

adding the issue into the HRS l'rime Healthcare 2014 DSH SSI Percentage CIRP Group, case
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number l6-l698GC.

The Providers are appealing two components ofthe SSI Percentage: l) the Provider disagreeing with
how the Medicare Contractor computed the SSI percentage that would be used to determine the DSH
percentage, and 2) the Provider preserving its right to request realignment ofthe SSI percentage from
the federal fiscal year to its cost reporting period.

With regard to the first aspect of the issue-the Provider disagreeing with how the Medicare
Contractor computed the SSI percentage that vr'ould be used to determine the DSH percentage-the
Board finds it is duplicative ofthe Systemic Enors issue that was directly added/transferred to l6-
l698cC and this aspect is hereby dismissed by the Board.r

With regard to the second aspect ofthe SSI Provider Specific issue-the Provider preserving its right
to request realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period-
the Board finds it lacks jurisdiction and dismisses this aspect ofthe issue. Under 42 C.F.R. $

412.106(bX3), for determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its

cost report¡ng data instead ofthe Federal fiscal year, it must furnjsh to CMS, through its
intermediary, a written request . . . ." The regulation permits one such request per year and the
resulting percentage becomes the hospital's of{icial Medicare/SSI percentage. In these cases, the
Providers have not made this request. Without this written request, the Medicare Contractor cannot
issue a final determination from which the Provider can appeal. As a result the Board finds that the
appeal of this issue is premature.

Since there are no other issues in these cases, the Board hereby closes case numbers l1-1968,17-
1467,17-1490 and l7-1656 and removes them from the Board's docket.

2. Two Midnight Census IPPS Payment Reduction Issue

Saint John Hospital also appealed the Two Midnight Census IPPS Payment Reduction issue in its
individual appeal.

Pursuant to 42 C.F.R. 405.1837(bxl)

Two or more providers under common ownership or control that wish tn appeal

to the Board a specific matter at issue that involves a question of fact or

interpretation of law, regulations or CMS Rulings that is common to the

providers, and that arises in cost reporting periods that end in the same calendar
year, and for which the ¿Imount in controversy is $50,000 or more in the

aggregate, must bring the appeal as a group appeal.

Based on this regulation, it is mandatory that Two Midnight issue be pursued in the HRS Prime
Healthcare 2014 Two Midnight CIRP Group. Therefore, the Board hereby transfers the Two
Midnight issue for Saint Johr Hospital from case number 17-1952 to the CIRP group, case

number 16-1795GC.

I Providers' lndividual Appeal Requests at Tab 3 and Appeal Request in l6-1698GC.
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Since there are no remaining issues in case number 17-1952,the Board hereby closes the case and
removes it from the Board's docket.

Review of the.jurisdictional determination may be available under the ptovisions of 42 U.S.C. $
l395oo(f) and 42 C.F.R. $$ 405.1875 and405.1871.

Board Members:
Charìotte F. Benson, CPA
Gregory H.Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD

l"nttkþ
Gregod, H. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. $ l395oo(f) and 42 C.F.R. $$ 405.1875 and'405.1877

cc: Lorraine Frewert, Noridian Healthcare Solutions (J-E)
Byron Lamprecht, Wìsconsin Physicians Service (J-5)
Bruce Snyder, Novitas Solutions, Inc. (J-L)
Wilson C. Leong, Esq., CPA, Federal Specialized Services
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Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
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l.lAY 2 ú 2018
CtrRTIFIED MAIL

Corinna Goron, President
Healthcare Reimbursement Services, Inc.
c/o Appeals Department
l7l0l Preston Road, Suite 220
Dallas, TX 75248 1372

RE: HRS LSU 2009 DSH SSI Percentage (Systemic Enors) CIRP Group, CN 14-1 280GC
Specifically:

Leonard J. Chabert Medical Center, Prqvider No. I 9-01 83, FYE 06/30/2009, CN 14-1249
W.O. Moss Regional Medical Center, Provider No. l9-0161, FYE 06/30/20A9, CN l6-2164

Dear Ms. Goron

The Provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned
group and the related individual appeals. We note that each ofthe Providers listed above appealed

from a Notice of Program Reimbursement (NPR) for a 2009 cost reporting period. The NPRs were
issued to include the most recent SSI percentage that was recalculated by the Centers for Medicare
and Medicaid Services C'CMS) (post-201I Final Rule with new data matching). The pertinent facts
with regard these cases and the Board's determination are set forth below:

Pertinent Facts:

Both of the provider's listed above appealed from a Notice of Program Reimbursement (NPR)
for a 2009 cost reporting period. Each of the NPRs include the most recent SSI o/o re-calculated
by CMS (Post 2011 Final Rule with new data matching).

Tlre last issue in both of these individual cases is the Disproportiotlûte Slnre Ilospital (DSII)
Payment/Supplemental Security Income (SSI) Percentage (Provider Specific) issue. Both
Providers also appealed fhe Disproportionate Share Hospital (DSH) Payment/Supplemental
Securit¡t Income (SSI) Pcrccntage issue (by transferring or directly adding it) into case number
14-l280GC (See group appeal file attached).

Board Determination:

The sole issue remaining in case numbers 14-1249 and 16-2164 is the Disproportionate Share
Hospital (DSH) Payment/Supplemenlal Security Incorne (SSI) Peïcentage (Provider Specific) issue.
Each ofthe Providers also appealed the Disproportionate Share Hospital (DSH)

Poyment/Supplemental Security Income (SSI) Percentage (Provider Specifc,) issue (by directly
adding or transferring the issue) into the CIRP group, case number l4-1280GC.

The Providers are appealing two components ofthe SSÌ Percentage: l) the Provider disagreeing with
how the Medicare Contractor computed the SSI percentage that would be used to determine the DSH
percentage, and 2) the Provider preserving its right to rcqucst rcalignment ofthc SSI pcrcentagc from
the federal fiscal year to its cost reporting period.



with regard to the fìrst aspect of the issue-the Provider disagreeing with how the Medicare

Contracior computed the SSI percentage that ì¡/oulcl be usecl to determine the DSH percentage-tho

Board finds it is duplicative ofthe Systemic Erors issue that was directly added/transferred to l4-
l280GC and this aspect is hereby dismissed by the Board.r

Vr'ith regard to the second aspect ofthe SSI Provider Specific issue-the Provider preserving its right

to requeit realignment ofthe SSì percentage from the federal fiscal year to its cost reporting period-
the Board finds it lacks jurisdiction and dismisses this aspect ofthe issue. under42c.F.R.$
412.106(bX3), for determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its

cost reporting data instead of the Federal fiscal year, it must fumish to CMS, through its

intermàdiary, a written request . . . ." The regulation permits one such request per year and the

resulting percentage becomes the hospital's official Medicare/SSI percentage. In these cases, the

Providers have not made this request. Without this written request, the Medicare Contractor cannot

issue a final determination from which the Provider can appeal. As a result the Board finds that the

appeal ofthis issue is premature.

Since there are no other issues in these cases, the Board hereby closes case numbers 14'1249 and 16-

2164 and removes them from the Board's docket.

Review of the jurisdictional determination may be avai.lable under the provisions of 42 U.S.C' $

1395oo(f) and 42 C.F.R. $$ 405.1875 and405'18'77.

HRS LSU 2OO9 SSI
Page No. 2

Board Members:
Charlotte F. tsenson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARI.)

.WrP
Gregirry-H. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. $ 1395oo(Ð and 42 C.F.R. $$ 405.1875 and405.1817

cc: Mounir Kamal, Novitas Solutions, lnc. (J-H)
Wilson C. Leong, Esq., CPA, Federal Specialized Services

ì Providers' Individual Appeal Requesls at Tab 3 and Appeal Request in I 4- l280GC'
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Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, l,¡i) 27207
4LO-746-267L

llAY s r ¿ua

Certified Mail

Russell Kramer
Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: Expedited Judicial Review Determination

l5-2047GC Bâptist Health 2005 Medicaid Fraction Part C Days

Dear Mr. Kramer:

The Provider Reimbu¡sement Review tsoard (Board) has reviewed the Providers'May 14, 2018

lequest for expedited j udiùiat review (EJR) (received May 16, 2018). The decision ofthe Board
with respect to the request for EJR for the above identified case is set forth below.

Issue for Which EJR was Requested

The Providers requested EJR for the lollowing issue:

[W]hether Medicale Advantage Days ("Par1 C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adiustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the Distrìct of Columbia in Allina Health Services v.

Sebelius, 7 46 F.3d 1 1 02 (D.C. Cir. 2014).1

Statutory and Regulatorv nacke.o"nd: M"dic

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PfS1 ' Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to cefiain payment adjustments.3

¡ Providers' EJR request at L
2 See 42U.5.C. $ l395ww(d)(l)-(s); 42 C.F.R. Part 412.
3 Id
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,.The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide incre,ased PPS payments to hospitals that serue a significantly
disproportionate number óf low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff '1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, a¡d it also determines the amount of the DSH payment to a qualifring
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefìts (excluding any State

supplementation) untler subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entilled to benefits under part A of rhis subchapter. ' . .

(emphasis added)

The Medicare/SSl fraction is computed arurually by the Centers for Medicare & Medicaid

Services C,CMS"), and the Medicare cor'ìtractors use CMS' calculation to compute a hospital's
DSII payment adjustment.e

The statute, 42rJ.S.C. $ 1395ww(d)(5)(FXviXll), defines the Medicaid f¡action as:

the fraction (expressed as a percentage), the nùmerator of which is
the number ofthe hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

a See 42U.5.C. $ l395ww(d)(5).
s See 42rJ.S.C. $ 1395ww(dX5)(r)(i)(l); a2 c. t- R- 5 4 12. 106.
6 See 42rJ.s.C. $$ l39sww(d)(5)(F)(i)(l) ancl (dXsXF)(v); a2 c.F.R. $ a12 106(cXl)
1See421.l.S.C. 

$$ 1l95ww(tl)(5)(FXiv) an<l (vii)-(xiii); 42 C F.R $ 412 106(d)'
I See 42 U.S.C. $ 1395ww(d)(5)(F)(vi).
e 42 C.F.R. $ 412.106(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not çntitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period'r0

Medicare Advantage Proøam

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. S 1395mm. The

ita¡¡e at 42 U.S.C. $ 1395mm(a)(5) proviàes for "payment to the eligible organization unáer

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient caredays.

In the September 4,1990 Federal Register, the Secretaryrl stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefìts under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive cate aI a qualified I{MO Prior to December

1 , 1987 , we were rtùt able to isolate the days of care associated

with Medicare patients in tlMOs, and therefore, we¡e unable to
fold this number into the calculation [of the DSH adjustment].

However, as of December I, 1981 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefbte, since that time we have been

including HMO days in the SSl/Medicare percentagc [of the DSH
adjustment].t2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

ro 42 c.F.R. s 4r2.lo6(bx4).
rrof Health ald Hurlal Setvices
12 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990)-
t3 ld.
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With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverâge under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Parl A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of tolctl patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would be

included in the numerator ol'the Medicaid ftaction. . ' (emphasis

added)r6

The Secretary puportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fiaction of the DSH
calculation."rT In response to a comment regarding this change, the Secretary explained that:

. . . Ile do agt'ee îhat otxce Medicare betteficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare ParÍ A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSFI calculation. Therefore, we are

noT adopting as final our proposal stated in the May 19, 2003

14 The Medicare Part C program didnotbegin operating until January'1,1999 See P.L. I05-33, 1997HR2015,
codifiec) as 42tJ.S.C. g 1394w-21 Note (c) "Enrollment Transitìon Rule.- An individual who is emolled fin
Medicarel on December 3l 1998, with an eligible organization under. . [42 U.S.C. 1395mm] shall be considered

to be enrolled with that organization on January 1, 1999, under pad C ofTitle Xvlll . . ifthat organizåtion as a

contract under that part for providing services on January I, 1999 . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act.of 2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the MedicaÌe+Clìojce progrant with the neÌ!'Medicare Advantage
program under Part C of Title XVllI.
I569 Fed. Reg. 48,918,49,099 (Aug. I l, 2004).
1668 F"(ì, R"g. 27,154,2'1,208 (Mây 19,2003).
17 69 Fed. Reg. ar 49,099.
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proposed rule fo include the days associated v)ith M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to ìnclude the patient days for M+C
beneficiaries in the Medicare fractìon . .. . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2Xi) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published untii
Augtst 22,2007 when the FFY 2008 final ¡ule was issued.re In that publication the Secretary
noted that no regulatory change had in fact occu¡red, and arurounced that she had made
"tech¡ical corections" to the regulatory language consistent with the change arurounced in the
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as ofOctober 1, 2004.

The U.S. Circuit Court for the District of Columbia in Atlina Healthcare Servìces v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Providers' Position

The Providers point out that the Board is bound by Lhe 2004 Rule found in codified at 42 C.F.R.

S$ 405.106(bX2)(I)(B) and (b)(2)(iiÐ(B) and the Secretary has not acqrriescetl to the clecision in
Allina Health Services v. Sebelius. In Allina, the Circuit Court for the District of Columbia
issued a vacatur of the 2004 Rule that included Part C Days in the Medicare Fraction ofthe DSH
adjustment and excluded the days from the Medicaid fraction. The Providers contend that the
pre-2004 version ofthe DSH regulation should remain in place, providing that the numerator of
the DSH fraction include only "covered patient days that . . . are furnished to patients .¡/ho,

during that month were entitled to both Medicale Parl A and SSl."2l

The Providers believe that the Board is without the authority to grant the reliefthey are seeking:
an order that Part C Days should be excluded from the PaIl A/SSI fraction and included in the
numerator ofthe Medicaid fraction. Consequently, they contend EJR is appropriate.

tB Id.
te '72 F v(J,- Reg. 47 ,130 , 47 ,384 (A:ugùst 22 , 2007) .
20 '746F.3d 1102 (D.C. C..r.2014).
,r 42 C.F.R. $ 412. r 06(b)(2xix2003).
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Decision of the Board

Pusuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C'F'R,$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue becausê the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdicti onal Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2005.

For purposes ofBoard jurisdiction over a participant's appeals filed from a cost reporting period

that ends on or befo¡e December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of MedicaÍe reimbursement for the appealed issue by claiming the SSI/Part C issue

as a "self-disallowed cost," pu¡suant to the Supreme Court's reasoning set out in Bethesda

Hospital Association v. Bowen.22 In that case, the Supreme Court concluded that a cost report
submitted in full compliance with the Secretary's rules and regulations, does not bar a providet'
from claiming dissatisfaction with the amount of reimbursement allowed by the regulations.
Further, no statute or regulation expressly mandated that a challenge to the validity ofa
regulation be submitted fìrst to the Medicare Contractor vvhere the contractor is without the
power to awa¡d reimbursement.2s

'l'he tsoard has determined that participants involved with the instant EJR request have had Parl

C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or'

properly protested the appealed issue such that the Board has jurisdiction to hear their respective

appeals. In addition, the participants' documentation shows that the estimated amount in

"õntrot "r.y 
exceeds $50,000, as required for a group appeal2a and the appeals were timely filed.

The estimated amount in controversy is subject to recalculation by the Medicare contractor for
the actual final amount in each case.

Board's Analvsis Resardins the Appçeþd¡sllg

The group appeal in this EJR request involves the fiscal year 2005, thus the appealed cost

repoúing falls squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule
being challenged. The Board recognizes that the D.C. Circuit vacated this regulation in Allina
for the time period at issue in these requests. However, the Secretary has not fomally

,, 108 s.cr. t255 ( t988).
21 Bethesda at I258-59.
24 See 42 C.F.R. $ 405.1837
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acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med' Ctr.

v. Burwell,204 F. Supp. 3d68,17-82 (D.D.D.2016), appealJìled,No. 16-5314 (D.C. Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bdng suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(l). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Resardins the EJR Request

The Board finds that:

l) it has jurisdiction over the matter for the subject year and that the

participants in this group appeal are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(iXB) and (b)(2xiiÐ(B), are valid.

Accoldingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (h)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subj ect year. The Providers have 60

days from the receipt ofthis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes the case.

tsoard Members Participating:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
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FOR THE BOARD:

(Mrþ
Enclosures: 42 U.S.C. $ l395oo(Ð

Schedule of Providers

cc: Geoff Pike, First Coast Service Options (Cer1ified Mail ilSchedule of Providers)

Wilson Leong, (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

'""& Provider Re¡mbursement Rev¡ew Board
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CERTIFIED MAIL

Hooper, Lundy & Bookman, P.C

Robert L. Roth
401 9ú Süeet, N.w.
Suite 550
Washington, DC 20004

National Govemment Services, Inc.
Pam VanArsdale
Appeals Lead
MP: INA l0l-4F42
P.O.Box 6474
Indianapolis, IN 46206 - 6474

Jurisdictional Challenge
Provider: Yale New Haven HosPital

ProviderNo.:01-0022
FYE:2014
Case No.: 14-2087

Dear Mr. Roth a¡d Ms. VanArsdale,

The provider Reimbursement R.eview Board ("Board") has reviewed the jurisdictional documents in the

above,referenced appeal. The jurisdictional decision ofthe Board is set forth below.

Pertinent Facts:

The provider timely filed its appeal request with the Provider Reimbursement Review Board ("Board")

from the August 19, 2013 finåiRule sôtting forth the 2014IPPS rates.r The Provider appealed one

issue, which-is the only issue that is currently in the appeal: Uncompensated Care DSH Calculation for

Merged Providers from FY 2014IPPS.

Federal Specialized Services ('FSS'), on behalf of the Medicare Contractol', has filed a -Iurisdictional

Challenge over the providcr's appeal arguing that it is not an appealable issue. The Provicler filed two

.lurisdictÏonal responses to the júrìsdictional challenge, the second of which addressed a relevant decision

issued by the D.C. District Court.

Medicare Contractor's Arguments:

The Medicare Contractor contends that the Board does not have jurisdiction over the Uncompensated

Care DSH issue. According to the Medicare Contractor, the Provider has challenged the validity of the

Secretary,s determination olitr nSg payments for uncompen_sated care costs for fiscal -vear 2014 as it

relates tó Factor 3. The Medicare Contractor concludes that Congress. in enacting 42 U.S C' ç

l395ww(r)(3), explicitly baned administrative and judicial review of the new DSII melhodology,

therefore the Board does not have jurisdiction over the Uncompensated Care DSH issue.

| 78 Fed. Reg. .50496 (Aug. I 9, 20 l3).
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Provider's Jurisdictional Response:

In its Supplemental Jurisdictional Response, the Provider attempts to establish that the holdings by both

the D.C. District Court and the D.C. Circuit Court in Fla. Health Sciences Ctr., Inc. dba Tampa Gen.

Hosp. v. Sec'y of Heatth & Human Servs.2("Tampa General") do not apply to the Provider's ourrent

appeal before the Board because it was an ultra vires enor by CMS, the review of which cannot be

limited.3 The Provider also attempts to distinguish the Tampa General District Court decision from this
appeal, by arguing that the Provider is not challenging CMS' use of March 2013 as the time period for
the source of data to calculate UC DSH payments, but rather the challenge is to CMS' "unexplained
failure" to include all ofthe hospital's data.a The Provider also points to the fact that CMS reversed its

error for FY 2015.5 Finally, the Provider argues that a decision in its favor will have extremely limited
effect because CMS'exclusion of subsumed areas ofsubsection (d) hospitals from the uncompensated

care DSH calculation only applies for federal fiscal year 2014

Board's Decision:

The Board finds that it does not have jurisdiction over the Uncompensated Care DSFI payment issue

because jurisdiction is precluded by 42 U.S.C. $ 1395ww(t)(3) and 42 C.F.R. $ a12.106(g)(2)' Based on

these provisions, judicial and administrative review is precluded under 42 U.S.C. $$ 1395ffand 1395oo

for:

(A) Any estimate of the Secretary for puposes of determining the factors described in
paragraph (2).7

(B) Any perioci selected by the Secretary for such purposes'

Further, the D.C. Circuit CourtE upheld the D.C. District Court's decisione that there is no judicial or
administrative review of uncompensated care DSH payments. In Tampa General, the Provider
challenged the calculation ofthe amount it would receive for uncompensated care for fiscal year 2014.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data

updated in March 2013, instead ofdata updated in August 2013, when calculating its uncompensated
care payments. The Provider argued that it was not challenging the estimate of its uncompensated care,

but rather the underlying data on which the Secretary relied, judicial review of which is not baned.

The District Court found that there was specific language in the statute thal preclutled administ¡ative or
judicial review of.Tampa General's claims because in challenging the use ofthe March 2013 update

'?89 F. Supp. 3d. 121 (D.D.C.2015); 830 F.3d 515 (D.C. Cit.2016)
i Provider's Supplemental Jurisdiction Response at l
4 Id. at 2.
5 ld. at 5.
b ld. at lO.
7 Paragraph (2) is a reference to the three factors that make up the uncompensated care payment; (l ) 75 percent ofestimated
DSH payments that would be paid in absence of$ l395ww(r); (2) I minus the percentage ofindividuaìs under age 65 who

are uninsured in 2013 for the FY 20l4 calculation; and (3) the hospital specific value that expresses the proportion of the

estimated uncompensated care amount for each subsection (d) hospital with potentjal to receive DSH payments, to the

amount ofuncompensated care for all subsection (d) hospitals that receive payment under 42 U.S.C. $ I 3 95ww(r)(2)(C). 78

Fed. Reg. 50496,50627,5063I and 50634.
8 Fla. Heahh Sciences Ctr., Inc. dba Tanpa Gen. Hosp. v. Sec'y of Health & Human Set'vs.3("Tampa Ceneral"), 830 F.3d

515 (D.C. Cir. 2016).
e 89 F. Supp.3d l2l (D.D.C.2015).
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data, the hospital was seeking review ofan "estimate" used by the Secretary to determine the factors

used to calculate additional payments. The D.C. Circuit Court went on to hold that, "the bar on judicial

review of the Secretary's esiimates precludes review of the underlying data as well."l0 The Couft also

rejected Tampa General's argument that it could challenge the underlying data, finding that thele cannot

bejudicial review ofthe underlying data because they ale ".indispensable" attd "iutegtal" to, and

"inextricably intertwined" with, the Secretary's estimate of uncompensated care. l l

The Board finds that the same findings are applicable to Yale New Haven Hospital's chal]enge to its

2014 uncompensated care payment. The Provider attempts to distinguish its appeal from the facts in
Tampa General, it does not do so successfully.

Although the Provider here is challénging a different part of the uncompensated care calculation than in
Tampa General, it is still challenging the underlying data. The Secretary uses historical data as part of
its calculation. The Provider explains that in some instances, during periods after the histo¡ical data

period, providers merged while remaining eligible to receive UC payments. In instances where a merger

occurred after the periods from which the calculation data was extracted, CMS chose not to combine the

data of the two provideró that merged, even when both were otherwise DSH eligible. Instead, CMS
chose only to uie the historical data for the surviving merged Provider.12

The Board finds that it does not have jurisdiction over the Uncompensated Care DSH issue in this
appeal because judicial and administrative ¡eview of the calculation is baned by statute and regulation.

As the UC DSH issuc is the only issue in the appeal, case number 14-2087 is hereby closed and removed

from the Board's docket.

Board Members Participatine
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
RobeÍ Eval'ts, Esq. ü*,rkí ß',-"*

FORTHE BOARD

Charlotte F. Benson, CPA
Board Member

cc: Edward Lau, Esq., FSS

r0 830 F.3d 5 15, 5 Ì 7.
tt ld. at 519.
t2 Provider's Appeal Request (cjting to 78 Fed. Reg. 50496,50642 (Aug. 19,2013)).



DEPARTMENT OF HEALTH & HUMAN SERVICES,:..& Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-746-2677

!'lA'l 3 0 iû]û

Amy J. Stephens, Director
WVU Medicine
Corporate Finance & Reimbursement
3040 University Avenue
Morgantown, WV 26505

CERTIFIED MAIL

Nancy Repine, Assistant Vice President
WVU Medicine
Finance & Reimbursement
3040 University Avenue
Morgantown, WV 26505

RE: QRS V/VUHS 2012 DSH SSI Percentage (Systemic Errors) CIRP Group
Case No. I 6- l686GC
Specifìcally: United Hospital, 5 I -0006, 12131 12012, Case No. I 6- 1 028
West Virginia University Hospital, 51-0001, 12/3112012, Case No.16-0005
ciry Hospiral, 51-0008, 12/3112012, Case No.16-0578

Dear Ms. Stephens and Ms. Repine:

The Providers listed above appealed from Notices ofProgram Reimbursement (fJPRs) for a 2012
cost reporting period. The NPRs were issued to include the most recent SSI percentage that was
recalculated by the Centers for Medicare and Medicaid Services ('CMS') (post-2011 Final Rule
with new data matching).

The only remaining issue in the individual appeals is the Disproportionate Share Hospital (DSH)
Supplemenlal Security Income (SSI) Ratio Realignment (SSI Realignmenr. WVU Medicine
authorized QRS to transfer the Accuracy of CMS Developed SSI Rario (SSI Accuracy) issues to
case number 16-1686GC, the QRS WVUHS 2012 DSH SSI Percentage (Systemic Errors) CIRP
Group.

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P e r c e nt age (SSI Re alignment)

The Board finds that it does not have jurisdiction over the SSI Realigmlent issue for United
Hospital, West Virginia University Hospital and City Hospital. The jurisdictional analysis for the
SSI Realignment ìssue has two relevant aspects to consider: 1) the Provider disagreeing with
how the Medicare Contractor computed the SSI percentage that would be used to determine the
DSII percentage, and 2) the Provicler preserving its right to request realignment of the SSI
percentage from the federal fiscal year to its cost reporling period.
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The first aspect of the issue -the Provider disagreeing w.ith how the Medicare Contractor
computed the SSI percentage that would be used to detetmine the DSH percentage - is
duplicative ofthe SSI Accuracy ìssue that was transfered to case number 16-1686GC and is
hereby dismissed by the Board.l

The DSH Payment/SSl Percentage (Provider Specific) issue concerns "the SSI percentage
published by the Centers for Medicare and Medicaid Services (.'CMS') was inconectly
computed because CMS failed to include all patients that were entitled to SSI benefìts in their
calculation."2

The Providers' SSI Percentage issue as stated in the group appeal request for case number 16-
1686GC is " Whether the Secretary properly calculated the Providers' Disproportionate Share
Hospital ("DSH")/Supplemental Security Income ("SSI") Percentage. Specifically, the
Providers dispute

. . . the SSI percentage calculated by CMS and used by the Lead MAC to settle
their Cost Report does not address all the deficiencies as described in Baystate
Medical Center v. Leavitt,545 F. Supp.2d20,as amended,587 F, Supp.2d
37,44 (D.D.C.2008) and incorporates a new methodology inconsistent witþ
the Medicare Statute.

Thus, the Provider's disagreement with how the Medicare Contractor calculated the SSI
pcrccntagc that would bc uscd for the DSH percentage as stated in the SSI Providcr Specific
issue statement is duplicative ofthe SSI Systemic issue that has been transferred to the group
appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one
Provider; the issue applies to ALL SSI calculations. Because the referenced Providers
transferred the SSI (Systemic Enors) issue to a group appeal, the Board hereby dismisses the
first portion ofthe SSI Provider Specific issue as it is duplicative of the issue already being
handled in the group.

The second aspect of the SSI (Provider Specific) issue - the Provider preseling its right to
request realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period

- is hereby dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412.106(bX3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting
data instead of the Federal fiscal year, it must furnish to CMS, through ils intermediary, a

written request . . . ". The issue statement indicates that each Provider ". . . preserves its right to
request under separate cover that CMS recalculate the SSI percentage based upon the Provider's
cost repofiing pe¡iod."3 As the Providers have not yet requested a realignment, there a¡e no final
dete¡minations from which the Providers can appeal this issue. Based on this reasoning, the

I Se¿ Providers' lndividual Appeal Rcqucsts at Tab 3.
2 See Group Appeal Request at Tab 2.
3,See Providers' Individual Appeal Requests at Tab 3
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Board finds that it does not have jurisdiction over the Provider Specific portion ofthe SSI
Percentage issue.

Conclusion

The only remaining issue in the referenced individual appeals is the SSI Provider Specific issue
and the Board finds that it does not have jurisdiction over this issue for United Hospital, West
Virginia Universi.ty Hospital and City Hospital. The Board finds that the Providers' challenge to
the DSH SSI regulation and statute is properly pending in a CIRP group. With respect to the
request for a realigrunent, the Board finds that it does not have jurisdiction over this portion of
the issue and hereby dismisses it from the above-referenced individual appeals. As there are no
other issues, PRRB case numbers 16-1028,16-0005 and l6-0578 are hereby closed and removed
from the Board's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and42 C.F.R. $$ 405.1875 and405.18'17.

Board Members:
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq. ,zv'lilHa)

FORTHEBOARD

Gregory H. Ziegler, CPA, CPC-A
Boald Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $S 405.i 875 and,405.1817

cc: James Ravindran, Quality Reimbursement Services, Inc.
Laurie Polson, Palmetto GBA c/o National Govemment Services (J-M)
Wilson Leong, Esq., CPA, Federal Specialized Services
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CERTIFIED MAIL

Provider Reimbursement Review Board
1508 Woodlawn 'Drive, Su¡te 100
Balt¡more. MD 21207
4to-786-267r

ilAY 3 0 zCIl8Community Health Systems, Inc'
Nathan Summar
Vice President R"u"rr.r" ì\iunug.-"ttt
4000 Meridian Boulevard
Franklin, TN 37067

RE: Paradise valley Hospital, Provider No. 03-0083, FYE 12/3112000, case No. 17-0060

Dear Mr. Summar:

The Provider Reimbursement Review Board has reviewed the above-captioned appeal. The

pertinent facts of the case and the Board's determination are set forth below.

I The provider transferr.ed the issue from its individual appeal at the t¡me, case number 04-0991, whicll

was filed on March 15,2004 from aNPR dated September 17 ' 
2003

Peitinent Facts

Paradise Valley Hospital, which is commonly controlled by Community Health Systems (CHS),

was a participant in the CHS lggg-2000 DSH Medicare+Choice Days CIRP Group, case numbet

08-08¿1GC.î The group appeal was administratively resolved on March 1,2016 and was closed

by the Board on March 8,2016.

In response to the Administrative Resolution of the group, the Medicare contractor issued a

Noticà of Reopening for fiscal year ending ("FYE") 12/3112000 for the subject Provider on April

1,2076. Init, the Medicare contractoï advised that it would review "additional Part c
EiigiUte Days (and total days, ifnecessary) used in the calculation of the Disproportionate Share

Hospital (DSH) Adjustment."

A Notice of conection of Program Reimbursement c'RNPR',) was issued to the Provider on

April 8,2016.

on october 11,2Oì6,CHS filed arr individual appeaì on behalf of the Provider from the RNPR

dated April 8,2016, to which the Boald assigned case number 17-0060. The Provider listed a

single issue in the aPPeal request:
. Disproporlionate Share Hospital ("DSH")/Supplemental Security Income

("SSI") Percentage (Provider Specific)

The Medicare Contractor submitted a jurisdictional challenge on April 26,2018. In it, the

Medicare Contractor objects to the Board's jurisdìction over the SSI Provider Specific issue

.because the hospital has not yet made a decision to realign its SSI percentage with its fiscal year

end - thus there has beer¡ no Medicare contractor determination from which it can appeal.

Before ruling on rhe jurisdictional challenge, the BoaÌd sent a request for additional information
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to.the Parties. The Medicare Contractor replied by sending copies of the Medicare Conl¡actor's
Notice of Reopening, Audit Adjustment Pages dated Mæch 15,2016 and August 27,2015,the
Revised Settlement Memorandum in case number 08-0861GC and a copy of the Administrative
Resolution in that group.

Board Determination:

Pursuantto 42 U.S.C. $ l395oo(a) and 42 C.F.R. $$ 405.1835 -405.1840, aprovider has aright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days

of the date ofrêceipt ofthe final determination.

In this case, the Provider filed its appeal from a RNPR. )

The Code of Federal Regulations provides for an opporlunity for a RNPR.
42 C.F.R. $ I 885 provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary detemination, or a
decision by a reviewing entity (as described in $ 405.1801(a) of this subpart)
may be reopened, for findings on matters at issue in a determination or decision,
by CMS (with respect to Secretaly detemriuations), by the intenediary (with
respect to intermediary determinations) or by the reviewing entity that made the
decision (as described in $ 405.1885(c) of this subpart).

42 C.F.R. $ 405.1889 explains the effect ofa cost report reviston

(a) If a revision is made in a Secretary or interinediary detemination or a decision

by a reviewing entity after the determination or decision is reopened as provided

in $405.1885 of this subpart, the revision must be considered a separate and

distinct determination or decision to which thc provisions of 42 C.F.R. $$

405. 1 8 I 1, 405. 1 834, 405. 1 835, 405.1837, 405.181 5, 405.1877 and 405. 1 885 of
this subparr are applicable.

(b)(1) Only those matters that are specifically revised in a revised detemination

or decision are within the scope ofany appeal of the revised determination or

decision.

(b)(2) Any matter that is not specifically revised (including any matter that was

reopened but not revised) may not be considered in any appeal of the revised

determination or decision.

Thcrefore, the Board flnds that it does not have jurisdiction over the SSI Providel Specific issue

in this case. As noted, the cost report was reopened to revise additional Part C Eligible Days, not
SSl. Although there is an adjustment to the SSI percentage al Adjustment 6, there was no

f
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change between the cost reports issued on Augus I" 27 
'2015 

and on March 15' 2016 (both of

whicË show 4.17 on Worksheet E, Part A)'

As there are no other issues for atljudication, the Board hereby dismisses the issue and closes the

case. Review ofthi, d.t".-inæion is available under the provisions of42 U.S.C. $1395oo(Ð

and 42 C.F.R. $S 405.1875 a¡d405 1877'

Board Members participatinq:

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A

Robert A. Evarts, Esq.

FORTHEBOARD

Board Member

Enclosures: 42U.5'C.$ 1395oo(f) and 42 C F'R' $$ 405'1875 a¡d405'187'7

cc: Bvron Lamprecht, Wisconsin Physicians Service.Q-5).* 
írii;;äTeone,'Esq.. CP¡, Federal Specialized Services
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