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Dear Mr. FraleY:

The Provider Reimbursement Review Board ("Board") has reviewed the.above

captioned appeal. The pertinent facts of the case, the Provider's contentions and the

Board's determination are set forth below'

Pertinent Facts:

The Provider submitted a request for hearing for fiscal year ended. g/301?91j, to which

theBoardassigned",.en,'b"'18-ols4.TheappealwasbasedonaNoticeof
Þtãgru; ReimËursement ('NPR) O{e-O-\ll-ar9n.f 2,2017 and the appeal requestwas

,""Ji".J by the Board on òctober 27 ,2017.¡n its cover letter to the appeal,,the

p-ñOei aávises that it did not timely receive a copy of the NPR because the MAC sent

it to an incorrect email aooóis- rhe provider requests consideration and acceptance of

the appeal request because of the extenuating circumstances'

Provider's Contentions:

lnitscoverletterandsupportingdocuments,theProvidermadethefollowing
a rguments:

. The NPR was issued to Cfarlev.@firsthealth orq but the correct ema¡l address for

the Provider ¡s CVf ialev@t¡rsiñealtfroiq' This has always been the email

address for this contaãielrson, chris Fraley, Assistant Director of Revenue

Cycle Management.
. The MAC used the correct email address for the issuance of a related Provider's

NPR 6 months earlier (see attachments at tab 5 of the appeal request) so was

aware of the ProPer add ress'
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. The NPR email was also sent to a second contact at FirstHealth (Bryan Hawkins
per tab 4) but this employee left the organization in February 2017 (the month

before issuance of the NPR in question).

Board Determination:

pursuant to 42 C.F.R. S 405.1835(a) (2016), a provider has a right to a hearing before

the Board, if the provider is dissatisfied with the contractor's final determination, the

amount in controversy is $10,000 or more, and the Board receives the provideis

request within 180 days of the date of receipt of the final determination. Per 42 C.F.R.

$ 405.1 801 (a) and Board Rule 4.3, the date of receipt of a final determination is

presumed to be 5 days after the date of issuance, unless the actual receipt was

established by the preponderance ofthe evidence to be a later date.

Given the Provider's NPR issuance date of March 22,2017, and allowing for the S-day

mailing presumption and the 180-day appeal period, the deadline for filing the appeal

was cãlculated to be Saturday, September 23,2017.|f the last day of the designated

time period falls on a weekend, Federal holiday, or a day in which the reviewing entity is

not able to conduct business in the usual manner, then 42 C.F.R. S 405'1801(d)
provides that the deadline becomes the next business day. Therefore, the filing deadline

ior this provider became Monday, September 25,2017. The Board's receipt of the

appeal request on october 27 ,2017 was 32 days after the required filing deadline.

The good cause extension standard is enunciated in 42 c.F.R. $ 405.1836(b), which

statei that "[t]he Board may find good cause to extend the time limit only if the provider

demonstratés in writing it could not reasonably be expected to file timely due to
extraordinary circumstãnces beyond its control (such as a natural or other catastrophe,

fire, or strike) ... ." ln addition, Board Rule 6 requires that Model Form A - lndividual

Appeal Request and all supporting documentation listed on the request are required to

file'an individual appeal. Model Form A (page 1) indicates that if the receipt of the final

determination is more than 5 days after the date of issuance, then the provider must

specify the date received and provide supporting documentation of the actual date of
receipi. However, there is no identification or support for the actual date of receipt within

the Provider's documentation.

The Medicare Contractor's NPR email transmission includes language that indicates ". .

the Overpayment Demand Letter and the NPR Letter are also being sent via certified

mail." The ÑpR ¡isett also indicated that it was transmitted by certified Mail. Based on

the Certified Mail tracking number on the NPR, the U.S. Postal Service tracking history

reflects that the hard copy package was received at the Provider's address on March

24,2017 . This date is only 2 days after the date of issuance.
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Therefore, the Board finds that while the Provider clearly documented that the email

trânsmirsíon was sent to the wrong address, the Provider failed to address the actual

äãi" ãt ié""¡pt of the NpR (either by email or_hard copy) or that the actual receipt

ã-àãã¿"ã tnå s-aay mailing presumption. ln fact, the available evidence demonstrates

that the NpR packåge wa#ctually ieceived within 5 days from the jssuance of the final

åelerm¡nation. thusl the I Aô-Oay áppeal period began to run from the presumed date of

i*ãipi i"uã¡ng to the deadtine oi September 25,2017 as calculated above.

Because the appeal request was not filed in conformance wilh 42 c.F.R S 1395oo(0

ã;¡ ìÀ" Board'iules, ttre Board dismisses case number 1 8-01 54 as it was not filed on a

timely basis.

Review of this determination is available under the provisions of 42 U S.C. $ 1395oo(f)

and 42 C.F.R. SS 405.1875 and 405Í877'

FOR THE BOARD:

W^/¿^-
L. Sue Andersen, Esq.

Board Members participatinq:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C'F'R' SS 405 1875 and 405'1877

cc: Palmetto GBA c/o National Government Services (J-M)

Wilson C. Leong, Esq , CPA, Federal Specialized Services
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Maureen O'Brien Griffìn, Esq.

Hall, Render, Killian, Heath & Lyman
500 North Meridian Street
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RE: Expedited Judicial Review Determination

Mcl-aren Health Care2011DSH Medicare/Medicaid Part C Days CIRP Group

PRRBCaseNo. l4-4213GC

Cook County Chicago 2008 DSH Medicare/Medicaid Medicare Advantage Days CIRP

PRRB CaseNo. l3-3897GC

Palmetto Health 2006 DSH Medicare/N4edicaid Fraction Part C Days CIRP

PRRB Case No. 1 3-l858GC

MediSys Health Network 2010 Medicare/Medicaid Part C Days CIRP Group

PRRB Case No. l4-2549GC

Palmetto Health 2009 DSH Medicare/Medicaid Fraction Parl C Days CIRP

PRRB CaseNo. 14-l497GC

Dear Ms. O'Brien Griffin:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' November 8,

2017 request for expedited judicial review (EJR) (received November 16,2017).t The Board's

determìnation is set forth below.

Issue

The issue for which EJR has been ¡equested is:

The improper inclusion by the [Medicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator

and Idenominator] of the Medicare Proxy when calculating the

dispioportionate share hospitat (DSH) eligibility and payments.2

I UpS attem pted del ivery of the EJ R request on N ovember 9, 201 7 but the Board's offì ce was closed due to

flooding. UPS did not reattempt delivery again until Novembe¡ 15,2017'
2 November 8, 2017 EJR Request at I .
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Statutory and Reeulatorv Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

progmm has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS).3 Under PPS, Medicare pays predetermined, standardized

àmounts p"idischarge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients'6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,DPP').7 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualising
hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two

fractions are referred to as the "Medicare/SSl"l0 fraction and the "Medicaid" fraction. Both of
these frâctions consider whether a patient was "entitled to benefits under part 4."

The statute, 42lJ.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under pafl A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJits under part A of this subchapter . . . .

(emphasis added)

The Medica¡e/ssl fraction is computed annually by cMS, and the Medicare contractors use

CMS' calculation to compute a hospital's DSII payment adjustment rl

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXtl), defines the Medicaid fraction as:

3 See 42 tJ .5.c. $ l395ww(d)(l)-(5);42 c F R. Part 4l2.
41,Ì.
5 See 42tJ.S.C. $ l395ww(d)(s).
6 See 42U.5.C. $ l39sww(d)(s)(F)(i)(l); a2 c.F.R. $ 412.106
1 See 42U.5.c. $$ l39sww(d)(s)(F)(iXl) and (dXsXF)(v); 42 c.F.R $ al2.l06(cxl)
Ese¿42U.S.c. $$ l39sww(d)(s)(F)(iv) and (vìi)-(xiii); 42CF.R. $412.106(d).
e See 42U.5.C. $ l39sww(d)(5)(F)(vi).
r0 "SSl" stands for "Supplemental Security lncome."
¡ì 42 C.F.R. $ 4 r 2.l o6(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were e.ligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were r ot entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

The Mediqare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible fo¡ Medicaid but not entitled to Medicare Part A, and divides that
numbei by the total number ofpatient days in the same period.12

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm' The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section \¡/ith the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 7990 Federal Register, the Secretaryl3 stated that:

Based on the language of section 1886(dXSXF)(vi) ofthe Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients wlto were entitled to benefits under Part 4," wc bclicvc
it is appropriate to inclucle the days asscrciated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1981 , \rye \¡/ere not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1,198'1 , a lield was included on the

Medicare Provider A-nalysis and Review (MEDPAR) fìle that
- allows us to isolate those HMO days that were associated with

Medicare patients. Therefore, since that time we have been

inctuding HMO days in the SSl/Medicare percentage [of the DSH
adjustment].ra

r'? 42 c.F.R. S 4 i2.lo6(bx4).
¡3 of Health and Human Services

'4 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990)-
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A. ls

V/ith the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made'for their

care under Þart A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the ZOõ+ Inpatieni Prospective Payment System (.'IPPS') proposed rtrles were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a benelìciary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Parl A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneJìciary should noT be included in the

Medicare fraction ofthe DSH patient percentage These patient

days should be included in the count of lotal patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction ' (emphasis

added)r8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12 106(b)(2)(i) to
- 

include the âays associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."l9 In response to a comment regarding this change, the Secretary explained that:

. . . Ihe do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the cornmenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May l9' 2003

t5 Id.
Ió The Medicare paft C program didnotbegin operating until January l, 1999. See P.L. 105-33, 1997HR2015,

codified as 42tJ.S.c. $ 
j394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in

Meãicarel on Decembãr 3l 1998, with an eligible organization under . . [42 U.S.c. l395mm] shall be considered

fo be enrolled with that organization on Janualy 1, 1999, under part C ofTitle XVIII . il that organization as a

contract under that part foi providing services on January l, 1999 . . . ." This was also known as

lvledicare+Choice. îhe Me,liua¡e Prèscïiption Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVnl
l?69 Fcd. Rcg. 48,918, 49,099 (Aug 1l,2004).
1868 Fed. Reg. 2?,1 54,27,208 (May 19, 2003)
re 69 Fed. Reg. at 49,099.



Hall Render Medicare Advantage Days CIRP Groups

EJR Determination
Case Nos. 1 4-4213GC, 1 3-3 897GC, 1 3-1 85 8GC, 1 4-2549GC' 1 4-1 497 GC

Page 5

proposed rule to include the days associated with M+C
beneficíaríes in the Medicaid fraction lnstead, we are

adopting a policy 1o include the patient days for M+C
beneficiaries ín the Medicare fractíon. - . . if the beneficiary

is also an SSI recipient, the patient days will be included in
t}le numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction

of the DSH calculation.20 (emphasis added)

This statement wouid require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 c.F.R. $ 412.106(bX2XB) was included in the

Augusil 1, 2OO+ Féderai Register, no change to the regulatory language was published until

Ãtllist22,2007 when the FEy ZOOS final rule was issued.2r In that publication the Secretary

notéd that no regulatory change had in fact occurred, and announced that she had made

"technical coreãtions"-to the iegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Coufi for the Dist¡ict of Columbia inl llina Healthcare Services v. Sebelius,2z

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not

acquiesced or taken action to implement the decision23 and the decision is not binding in actions

by other hospitals.

Providers' Requesf for EJR

The providers assefi that that the Medicare fraction ofthe DSH calculation is improperly

understatetl due to the Secr.etary's effoncous inclusion of inpatient days attributable to Medicare

Advantage patients in both the numerator and the denominâtor of the ofthe Medicare fraction.

The failuie io include such days in the Medicaid fraction also understated that fraction. The

providers point out that the authority upon which CMS relied to collect Medicare Advantage

days information is the DSH regulation at 42 C.F.R. ç 412.106, which includes Medicare

Aãvantage days in the description of the days included in the Medicare fraction. Flowever, the

enabling statuie for this regulation,42 U.S.C. $l39Sww(dX5Xf, makes no mention of the

inctusion of Medicaid Advantage days in the Medicare fraction, only traditional Part A days'

The providers contend that Medicare Advantage beneficiaries are not entitled to benef,rts under

Part A, but instead are entitled to benefits under Part C. As a result, the Providers are

challenging the validity of the regulation to tle extent that 42 C.F.R. $ 412.106 contradicts the

enabling statute at 42 U.S.C. $ 1395ww(c1)(5)(F)''.

20 Id
zt 72 Fed. F.€g- 47,130,47,384 (Au9.22,2007).
22 '746 F.3d I 102 (D.c. Cit.2014).
2r November 8,2017 EJR Request at 8
24 ld. at2.
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In challenging the validity of the regulation, the Providers assert that the regulation was adoptetl

in violation of the Administrative Procedures Act (APA). They contend that the Secretary

violated the APA when she deprived the public the opportunity to comment on the regulation.

This position was upheld in thã decisions ir-bolh Allína I and Attina 11.25

The Providers argue that any Medicare Advantage days that are also dual eligible days cannot be

counted in the Medicare ratio for the same reasons as set forth above. Primarily, they believe,

the regulation requiring inclusion of dual eligible days in the Medicare ratio is invalid and the

days must be counted in numerator of the Medicaid fraction. This allegedly improper treatment

resulted in the under payment to Providers as DSH eiigible providers ofservices to indigent
patients, and includes any other related adverse impact to DSH payments, such as capital DSH
payments.26

With respect to EJR, the Providers believe that the Board hasjurisdiction over the matter at issue

and lacks the legal authority to decide the legal question presented. The Providers posit that the

Board is not able to address the legal question of whether CMS correctly followed the statutory

mandates for rulemaking set forth in the APA and the statute and is bound by Secretary's actions.

The Providers do not believe that the Board has the authority to implement the effecf of AIIina I
and Atlina II decisions until the Secretary instructs it to do so.27

Decision of the Board

Board's Authority

Under the Medicare statute codified at 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.

$ 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specifìc matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter al issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity of a regulation or CMS Ruling.

Ju¡isdictional Requirements

The Board's analysìs begins with the question of whether it has jurisdiction to conduct a hearing

on the specific matter at issue for each of the providers requesting EJR. Pursuant to the pefinent
regulations goveming Board j urisdiotion, a provider has a right to a hearing before the Board

with respect to costs claimed on a timely filed cost reporl if it is dissatisfied with the final
determination of the Medicare contractor, the amount in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing was timely filed.28

" Id.
26 Id.
21 ld. at7
28 The regulations governing Board judsdiclion begin at 42 C.F R. 5 405.1835. For appeals filed on or affer
August 21, 2008, a hearing request is considered timely if it is filed within I 80 days of the date of receipt ofthe final

determination. 42 C.F.R. $ a05.1835(a) (2008).
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In four ofthe groups included in this EJR request, the Providers filed appeals oftheir original

notices of program reimbursement ("NPRs") in which the Medicare contractol settled cost

reporting periods ending in 2008 through 201 l. Case number 13-1858GC includes Providers

ap ealing from revised NPRs for the settled cost reporting period ending in 2006.

For purposes of Board jurisdiction ovet a cost reporting period thai ends on or before December

31, 2008, the participant may demonstrate dissatisfaction with the amount of Medicare.

reimbursement for the appealed issue by claiming the SSIÆart C issue as a "self-disallowed

cost,,' pursuant to the supreme court's reasoning set out in Bethesda Hospital Association v.

Bowen.29

For appeals oforiginal NPRS for cost reporting time periods ending on or after December 31,

2008, ihe Providers preserve their.respective rights to claim dissatisfaction with the amount of
Medicare payment for a specific item at issue by either including a claim tbr the specific item on

their oost report for the period where the Provider seeks payment they believe to be in
acco¡dance with Medicare policy, or self-disallowing the specific item by following the

applicable procedures for filing a cost report under protest. See42C'F.R. $a05.1835(a)(l)
(2008).

For appeals ofRNPRs for cost reporting periods ending in the 2006 calendar year, the^lroviders

must ièmonstrate that the issue under rèview was specifically revisited on reopening.3o

Jurisdiction

The Board finds that the P¡oviders involved with the instant EJR request have had Part C days

excluded from the Medicaid fraction, have had a specihc adjustment to the SSI fraction, or have

properly protested/self-disaìlowed the appealed issue such that the Board has jurisdiction to hear

iheir respective appeals.3r In addition, the Providers' documentation shows that the estimated

amount in conhove¡sy for the group appeals exceed $50,000 and the appeals were timely filed.
The estimated amonnt in controversy is subject to recalculation by the Medicare contractor for
the actual final amount in each case.

,e 108 s.ct, 1255 (1988).
ro For RNpRs issued prioÌ to August 21, 2008, Board jurisdiction over a provider's RNPR appeal is assessed under

the holding in HC,4 Health Servies v. Shalala,21F.3d 614 (D.C. Cir. 1994). ln HCA Health Senic¿r, the Circuit

Court hellthat when a Medicare contractor reopens its original determination regarding the amounts of
re¡mbursem€nt that a Medicare provider is to receiv€ and the provider appeals this decision, the Board's jurisdiction

is limited to the specific issues revisited on reopening, and does not extend funher to all det€rrninations urlderlying

the original NPR.
rr On Ñovember 14,2017, one of Ihe Medicare contractors, 'üy'isconsin Physicians Selvice ("WPS"), filed an

objection to rhe EJR request for PRRB Case No. 14-4213GC.In its fìling, WPS argues that the tsoard should deny

thé EJR request because the Board has the authority to decide the issue urìder appeal since the Board is not boùnd hy

the Secretaiy's regulation that the federal district court vacated in Allinq. The Board's expÌanatjon of its authority

regardìng this issue addresses the arguments set out in WPS' challenge.
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Board's Analysis Reqardins Its Authority to Consider the Appçêled¡Sue

The Providers within this EJR request filed appeals covering calendar years 2006 and 2008

through 201 1, thus the cost repofting plriods fall squarely within the time frame that covers the

Secretary's final rule being challenged.32 In addition, the Board recognizes that the D'C. Circuit

vacated the regulation in Allina for the time period at issue in these requests. However, the

Secretary has not formally acquiesced to that vacatur and, in this regard, has not published any

guidance on how the vacatur is being implem enfed (e.g., only circuit-wide versus

nationwide). See generally Grant Med. Ctr' v. Burwell,204 F. Supp. 3d 68,77-82 (D.D D'

2016), appealfiled,No. 16-5314 (D.C. Cir', Oct 31, 2016). Moreover, the D'C' Circuit is the

only circuit to date that has vacated the regulation and, if the Boa¡d were to grant EJR, the
providers would have the dght to bring suit in either the D.C. Circuit or the ci¡cuit within which

rhey are located. ,See 42 U.S.C. $ 1395oo(f)(1). In addition, within its Jtly 25,2017 decision in
Altina Health Services v. Price,the D.C. Circuit Court agreed with the Board's determination to

grant EJR for the identical issue involved in the instant EJR request.33

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the Providers

in this appeal are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C.F'R.

$$ 412.106(b)(2Xi)(B) and (bX2XiiÐ(B), there a¡e no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(b)(2)(1XB) and (bX2XiiÐ(B), are valid.

Accordingly, rhe Board flnds rhat the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(l)(1) and heleby

gra¡ts the Providers' rcqucst for EJR for the issue and the subj ect years. The Providers have 60

ãays from the receipt of this decision to institute the appropriate action forjudicial revìew. Since

this is the only issue under dispute in each group appeal, the Board hereby closes the cases.

32 As stated in the FY 2014 IPPS Final Rule, the SeorctaÌy "proposed to t eadopt the policy ofcounting the days of
patients enroìled in MA plans in the Medicare fïaction of the DPPf,l" thus "sought public comments fiom interested

þarties . . ." following p;blication ofthe FY 2014 IPPS Proposed Rule, 78 Fed. Reg. 27578 (May 10, 201 3)'

Ultìmatefy, the Sec retary frnalìzed, this DSH policy for FFY 20l4 and subsequent years on August 19,2013, in the

Fy 2014 ipps Final Ruie. ,gce 78 Fed. Reg. 50496, 50615 (Aug. 19,2013). The Provider appeals ìn the instant EJR

request are all based upon FY 201 I cost reporting periods and earlier'
rr S¿e 863 Fed.3d 937 (D.C. Cir.20l7)
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First Coast Services Options, Inc.
Geoff Pike
Provider Audit and Reimbursement Dept.
532 Riverside Avenue
Jacksonviile, FL 32202

RE: Wuesthoff Memorial Hospital
Provider No. 10-0092
FvE 9t30/2008
PRRB CaseNo. 13-3106

Dear Mr. Ravindran and Mr. Pike

The Provider Reimbursement Review Board ('PRRB" or "Board") has reviewed the documents

in the above referenced appeal. The Board's jurisdictional decision is set forth below.

BACKGROUND:

The Provider was issued a revised Notice of Program Reimbursement ('NPR') on February 25,

2013 for fiscal year end ("FYE") 9/3012008. on January 24,2014, the Provider filed an appeal

request with the Board that identified two issues:

1. Disproporlionate Share Hospital (DSH) Payment/ Supplemental Security Income (SSI)

Percentage (Provìder Specific); and

2. Disproportionate Share Hospiial (DSH)/ Supplemental Income (SSI) (Systemic Errors).1

on March 20,2014, the Board received the folìowing transfer requests from the Provider:

. QRS 2008 DSH Medicare Managed Care Part C Days Group, PRRB CN: 13-2306:G

o QRS 2008 DSH Dual Eligible Days Group, PRRB CN: 13-2693G;
. QRS 2008 DSFI SSI Percentage Group, PRRB CN: 13-2694G;

. QRS 2008 DSH SSI FractionMedicare Managed Care Part C Days Group, PRRB CN:

14-1r67G;
. QRS 2008 DSH SSI Fraction/Dual Fligible Days Group, PRRB CN: 14-1171G'

The Board received the Provider's Final Position Paper on August 29,2017, which briefed one

issue: SSI Provider specific.

t The SSI Systemic Errors issue statement ¡s very detailed and references sub-issues such as dual eligible days and

Part C days.
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2 See Provider's Individual Appeal Request at Tab 3, lssue 'l and Issu€ 2'
r /d at Tab 3, Issue L
4 ld.
s ld.

' td. alTab 3, lssue 2.
1ld.
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BOARD'S DECISION:

Disproportionate share Hospítal (DSH) Payment/supplemental security Income (SSI)

P ercentage (Províder Specific)

The Board finds that it does not have jurisdiction over the SSI Provide¡ Specific issue' The

jurisdictional analysis for Issue No. t has two lelevant aspects to consider: 1) the Provider

äisagreeing with how the Medica¡e Contractor computed the SSI percentage that would be used

to determine the DSH percentage, and 2) the Provider preserving its right to request realignment

of the SSI percentage from the federal fiscal year to its cost reporting period'

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor

computed the ssl percentage that would be used to determine the DSH percentage-is

duplicative of the Systemic-Errors issue and should be dismissed by the Board.2 The DSH
paymenlssl Percentage (Provider specific) issue concerns "whether the Medicare

Administrative Contractol used the correct Supplemental Security Income percentage in the

Disproportionate Share Hospital calculation."3 The Provider's legal basis for Issue No. 1 also

ass;Ís that ,,the Medicare contractor did not determine Medicare DSH reimbursement in

accordance with the Statutory instructions at 42 U.S.C. $ 1395ww(d)(5)(F)(i)."4 The-Provider

argues that "its SSI percentage published by [CMS] was incorrectly computed "5

However, the Provider's Systemic Errors issue is "[whether] the Secretary properly calculated

the Provider's Disproportionate Share Hospital/Supplemental Security Income percentage."6 The

provider's legal básis for the Systemic Errors issue is that "the SSI percentages calculated by

[CMS] and used by the Lead [Medicare Contractor] to settle their Cost Report [were] incorrectly

õo-puted . . . ."7 Thus, the Provider's disagreement with how the Medicare ConÍactor

calculated the SSI percentage that would be used for the DSH percentage is duplicative of the

Systemic Er¡ors issue that has been transfer¡ed to a group appeal. Because the Systemic Errors

issue is no longer in the individual appeal as it was transfened to a group appeal, the Boârd

should tlismiss this aspect of Issue No. 1 .

The second aspect of Issue No. 1-the Provider preserwing its right to request realignment of the

SSI percentagå from the federal fiscal year to its r:ost reportirig period-should be dismisscd by

the Board for lack ofjurisdiction. under 42 C.F.R. $ 412.106(bX3), for determining a Provìder's

DSH percentage, "[i]f a hospital prefers that cMS use its cost reporling data instead ofthe

Federãl fiscal year, ii must furnish to CMS, through its intermediary, a written request . . ."

Without this written request, the Medicare Contractor cannot issue a final determination fiom

which the Provider can be dissatisfied with for appealing purposes'
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Medícare Managed care Part C Days in the Medicaidfraction and Dual Eligible Days in the

Medicaidfraction

The Board finds that it does not have jurisdiction over the Medicare Managed Care Part C Days

in the Medicaid fraction and the Dual Eligible Days in the Medicaid fraction issues and therefore

denies the Provider's requests to transfer these issues to group appeals. The Provider appealed

from a revised NPR that did not adjust these two issues.

The code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.1885 (201 1) provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary determination, or a decision

by a reviewing entity (as described in $ 405.i801(a) ofthis subpart) may be reopened, for

findings on matters at issue in a detemination or decision, by cMS (with respect to

Secretary determinations), by the intermediary (with respect to intermediary

determinations) or by the reviewing entity that made the decision (as described in $

405.1885(c) of this subPart).

42 C,F.R. $ 405.1889 (2011) explains the effect of a cost report revision:

(a) If a revision is made in a secretary or intermediary determination or a decision

by a reviewing entity after the determination or decision is reopened as provided

in $405.1885 of this subpart, the revision must be considered a separate and

distinct determination or decision to which the provisions of42 C F R' $$

405. 1 8 1 1, 405.t834,40s. 1 835, 405.1837, 40s.187 5, 40s.1877 and 405 1 885 of
this subpart are aPPlicable.

(b)(1) Only those matters that are specifically revised in a revised

determination or decision are within the scope of any appeal of the revised

detenniration or decision.

PRRB Case No. l3-3 106
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This provider's revised NPR was issued in order to update its SSI percentage. There is nothing

in the record to establish that the Provicler's Medicaid fraction was adjusted, therefore the Board

finds that it does not have jurisdiction over the Medicaid fraction Part C days issue and the

Medicaid fraction dual eligible days issue. The Board hereby denies the Provider's requests to

transfer t]le Part C days issue to case no. 1 3 -2306G and the dual eligible days issue to case no

13-2693G.

(2) Any matter that is not specifically revised (including any matter that

was reopened but not revised) may not be considered in any appeal of the

l'evised determination or decision.

CONCLUSION:

The Board denies juriscliction over the SSI Provider Specific issue, the Medicaid fraction Part C

days issue, and thè Medicaid fraction dual eligible days issue. There are no issues that remain
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Wuesthoff Memorial HosPital

pending in the appeal, therefore PRRB Case No: 13 -3 106 is hereby closed and removed from the

Board's docket.

Review of this determination is available under the provisions of42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 and405.1877.

PRRB Case No. I 3-3 106
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Board Members ParticiPaling:
L. Sue Andersen, Esq.

Chartotte F. Benson, CPA
Gregory Zieglet, CPA, CPC-A

1Øøo¿*fir
For the Board:

L. Sue Andersen, Esq.

Chairperson

Federal Specialized Services

Scott Berends, Esq.

1701 S. Racine Avenue
Chicago, IL 60608-4058
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Quality Reimbursement Services, Inc. Noridian Healthcare Solutions, LLC
Russell K¡amer James R. Ward
150 N. Santa Anita Avenue, Suite 5704 JF Provider Audit Appeals
Arcadia, CA 91006 P.O.Box6722

Fargo, ND 58108-6722
RE: Asante Th¡ee Rivers Community

Juris. Challenge DSH - SSI (Provider Specific) and Medicaid Eligible Days
PN: 38-0002
FYE: 9/30/2010
PRRB Case Number: 13-3146

Dear Mr. Kramer and Mr. Ward,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal in
response to the Medicare contractor's jurisdictional challenges concerning the subject provider.

Background

Asante Three Rivers Community Hospital ("Asante" or "Provider') hled a timcly appeal on September
13,2013 from its March 19,2013 Notice of Program Reimbursement ("NPR"). The issues initially
raised included:

(1) Disproportionate Share Hospital Payment ("DSH") - Supplemental Security
Irruorne ("SSI") (Provider Speci{ic-Realigmrent)

(2) DSH - Ssl(Systemic Enor)
(3) DSH-Medicaid Eligible Days
(4) DSH-Managed Care Part C Days
(5) DSH-Part A Dual Eligible Days.
(6) Rural Floor Budget Neuüality ("RFBNA").

After transfers of issues only Issue # 1 and #3 remain in the case.r

The Medicare Conhactor fiied a jurisdictional challenges on October 9,2014rcgarding Issue #2 DSH-
Medicaid Eligible Days. Asante filed their jurisdictional response on October 29, 2074. The Medicare
Contractor filed an additional challenge on and October 2,2017 regarding Issue #1, DSH - SSI
(Provider Specific). Asante filed their jurisdictional responsive brief on Ocfober 26,2077 .

Medicare Contractor's Position

-

I See Medicare Contractor's Jurisdictional Challenge dated September 29, 2017 arìd Medica¡e Contractor Position Paper
dated September 26, 2017.
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Provider Specific SSI
The Medicare Contractor contends the SSI issue is a duplicative issue since the SSI data is the
underlying issue in both Issue 1 and 2, and the Provider has transferred the duplicative issue to a group
appeal.2 The Medicare Contractor contends under Board rules the Provider is barred from appealing a

duplicative SSIo% issue. The Medicare Contractor requests that the Board dismiss the Provider Specific
SSI issue due to duplication.l

Medicaid Eligible Days
The Medicare Contractor contends the Board doesn't have jurisdiction over the additional Medicaid
eligible days under 42 C.F.R. $405.1835, since the Medicare Contractor did not make an

adjustment to disallow the disputed days. The Medicare Contractor contends Asante included a¡r

amount in the protested line of W/S E Part A line 30, however this relates to the SSI and rebasing
of the Sole Community Hospital rates issues. The Medicare Contractor further insists it is clear that
the protested amount does not relate to the additional Title XIX eligible days issue.a

Provider's Contentions

Provider Specilic SSI
Asante contends each of the SSI issues is a separate and distinct issue and the Board should find .

jurisdiction over the SSI issue. Asante contends that the Board has jurisdiction over the SSI Provider
Specific issue, since the Medicare ConÍactor specifically adjusted the Providers SSI percentage
and the Provider is dissatisfied with the amount of DSH payment it received for the cost report
fìscal year of 20 I 0. Asante further contends it has analyzed the Medicare Part A records and has
been able to identiff patients believed to be entitled to both Medicare Part A and SSI who were not
included in the SSI percentage determined by CMS. The Provider believes that the SSI percentage
determined by CMS is incor¡ect due to understated days in the SSI ratio. Asante contends it is not
seeking realignment but addressing the various errors of omission and commission that do not fit
into the "systematic errors" category.s

Medicaid Eligible Days
Asante contends that the Board does have jurisdiction pusuant to Board Rule 7.2(B) and under the
provisions of42 U.S.C.$ 1395oo(a)(1)(B) since the issuance ofa NPR and timely appeal properly
triggers the Board's jurisdiction over this Provider. Further, Asante states that there was an audit
Adjustment (ADJ#21) to Provider's DSH calculation and this adjustment is enough to wanant Board
jurisdiction over DSHÀ4edicaid Eligible day's issue. Asante also argues that an adjustment is not
required, as DSH is an issue that does not have to be adjusted or claimed on the cost report therefore the
Presentment requirement shoulcl not apply. Asante further questions the validity of applying the
Presentment rule.6

Board Decision

1 Cãse # 14-3079GC.
3 .9ee Jurisdictional challenge dated September 29, 2017 (Received October 2, 2017)
a See Jurisdictional challenge dated October7,20l4.
5 Se¿ Provider's Jurisdictional Respons e dated October 24,2017 .

6 P¡ovider's Jurisdictional Response d ated October 27,2014
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Pusuantto42U.S.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840(2013),aproviderhasaright
to a hearing before the Board with respect to costs claimed on a timely filed cost repof if it is
dissatisfied with the final determination of the Medicare Contracto¡ the amount in conûoversy is
$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the
date ofreceipt of the notice of the final determination.

Provider SpeciÍic SSI
The Provider filed in its original appeal request, Issues # I as "Whether the Medicare Administrative
Contractor ('MAC) used the conect Supplemental Security Income ("SSl") percentage in the
Disproporlionate Share Hospital ('DSH') calculation" with the contentions that the SSI percentage was
incorrectþ computed because CMS failed to include all patients that were entitled to SSI benefits so the
SSI percentage issued by CMS is flawed. The Provide¡ stated that it was seeking data from CMS in
order to reconcile its records and identify the data that CMS failed to include. For issue #1, it went onto
state that the Provider 'þeserves its right to request under separate cover that CMS recalculate the SSI
percentage based upon the Prov,ider's cost reporting period."7

Asante filed its Final Position paper on August 23,2017 brieftng the SSI provider specific issue. The
provìder fails to mention the recalculation of the SSI% based on its cost reporting period in the paper,
and states that when it receives data from CMS it will identify patients that were not included in the SSI
percentage.s

The Board therefore finds that it lacks jurisdiction over the Provide¡ Specific issue as it relates to
realignrnent from the FFY to Cost Repofi Year. The issue was abandoned by the Provider in its Final
Position Paper. The Board finds that it has ju¡isdiction over the portion DSH-SSI (Provider) Specific
issue as it relates to the "errors of omission and commission" as there was an adjustment to the SSI
percentage (Adj.21). However, the Boa¡d finds that this issue is duplicative ofthe SSI Systemic Errors
issue appealed in Group Case No. Case No. l4-3079GC- Since the remaining "provider specific"
arguments put forth in this appeal request are categories ofthe same argument (not separate issues)
related to the accuracy of the SSI fraction within the DSH adjustment (Provider has not identified how
the two issues are different, and as it's been four years since the NPR" they should have requested the
data to identifu by now).

Accorclingly, the Board dismisses Issue #1 DSH - SSI (Provider Speci{ìc-Realignment), from this
appeal.

Medicaid Eligible Days
After reviewing Asante's Individual Appeal Request and the Position Papers the Board finds that
thc Providcr did not submit any supporting documentation that indicates that the Medica¡e Contractor
made an adjustment to disallow the disputed days or that the days the Provider is making a claim for
were filed under Protest on the Medicare Cost Report. The Provider further acknowledges they
submitted a fiscal year 2010 cost repoft that does not reflect an accurate number ofMedicaid Eligible
days as the documentation is often not available from the State in time.to inclúde all DSH/Medicaid
Eligible days on the cost report.e

The regulation at 42 C.F.R. $ 405.1835(a)(1) provides, in relevant parl:

7 See Provide¡s Individual Appeal Request dated September 12,2013.
j 
Se¿ Provider's Final Position Paper, page 9.

e See Provider's Jurisdictional Response dated October 27, 2014 and Position Paper
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(a) Aprovider... has arightto a Board hearing . . . for specific items
claimed for a cost reporting period covered by an intermediary or
Secretary determination, only if --
(1) The provider has preserved its right to claim dissatisfaction with
the amount of Medicarè payment for the specifrc item(s) at issue, by
either -

(i) Including a claim for specific item(s) on its cost report for the
period where the provider seeks payment that it believes to be

in accordance with Medicare policy; or

(ii) Effective with cost reporting periods that end on or afler
December 31, 2008, self-disallowíng the specific item(s) by
following the applicable procedures for filing a cost report
under protest, where the provider seeks payment that it believes
may not be allowable or may not be in accordance with
Medicare policy (for example, if the intermediary lacks

discretion to award the reimbursement the provider seeks for
the item(s)).

Per Board Rule 7.2 C

"Effective for cost reporting periods ending on or after December 31, 2008,

items not being claimed unde¡ subsection A above must be adjusted through
the protested cost report process. The P¡ovider must follow the applicable
procedures for filing a cost report under protest as contained in CMS Pub.

15-2, Section 115. SÞe 42 C.F'R. $ a05'1835(a)(1)(ii)".

Although Asante did include a protested amount on WS E Part A, they did not document that claim

included a request for additional Medicaid Eligible Days. The Board finds that Asante failed to claim the

Medicaid eligible days nor did they provide documentation that the protested amount on the cost report

included a ciaim for additional Medicaid Eligible Days. Therefore the appealed issue of Medicaid

Eligible Days in this instance does not meet the jurisdictional requirements of the 42 c.F.R.

$ 405.1835(a)(1) and Board RuleT.2(C).

As there are no issues remaining in this appeal the case will be closed. Review of this determination is

availableundertheprovisionsof 42u.s.c. $1395oo(f)and42 C.F.R. S$ 405.1875and405.1877.

Board Members Participatine
L. Sue Ardersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A L. Sue Andersen, Esq.

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405-7817-

cc: Wilson C. Leong, Federal Specialized Services'

FOR THE BOARD

M@-*4
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Quality Reimbursement Services, Inc. No¡idian Healthcare Solutions, LLC
Russell K¡amer James R. Ward
150 N. Santa A¡ita Avenue, Suite 5704 JF Provider Audit Appeals
Arcadia, CA 91006 P.O.Box 6722

Fargo, ND 58108-6722
RE: Asante Three Rivers Community

Juris. Challenge DSH - SSI (Prôvider Specific) and Medicaid Eligible Days
PN: 38-0002
FYE: 9/30/2009
PRRB Case Number: 13-37 45

Dear Mr. Krame¡ and M¡. Ward,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captìoned appeal in
response to the Medicare contractor's jurisdictional challenges conceming the subject provider.

Background

Asante Three Rivers Community Hospital ("Asante" or "Provider") filed a timely appeal on September
13,2013 from its March 14, 20i3 Notice of Program ReirnbursemenÍ. ("NPR"). The issues initiatly
raised included:

(1) Disproportionate Share Hospital Payment (.'DSH') - Supplemental Security
Income ("SSI") (Provider Specifrc-Realignment)

(2) DSH - SSl(Systemic Error)
(3) DSH-Medicaid Eligible Days
(4) DSH-Managed Care Part C Days
(5) DSH-Par1 A Dual Eligible Days.
(6) Rural Floor Budget Neutrality ('RFBNA").

After transfers of issues only Issue # 1 a¡d #3 remain in the case.l

The Medicarc Contractor filed ajurisdictional challenge on September 22, 2017 regarding Issue #1,
DSH - SSI (Provider Specifìc) and Issue #2 DSH-Medicaid Eligible Days. Asante filed their
jurisdictional rcsponsive bricf on Octobcr 18,2017 .

Medicare Contractor's Position

Provider Specific SSI

' See Medica¡e Contractor's Jurisdictional Challenge dated September 21, 2017 and Medicare Conftactor Position Paper
dated September 26, 2017.
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The Medicare Contractor contends the SSI issue is a duplicative issue since the SSI data is the
underlying issue in both Issue 1 and2, and the Provider has transferred the duplicative issue to a group
appeal.2 Since the Board Rule 4.5 states a Provider may not appeal an issue from a final determination in
more than one appeal. The Medicare Contractor requests that the Board find tlat its lacks jurisdiction as

the P¡ovider is in violation of Board rule 4.5.3

Medicaid Eliþible Days
The Medica¡e Contractor contends the Board doesn't have jurisdiction over the additional Medicaid
eligible days ffider.42c.F.R. $405.1835, since the Medicare Contractor did not make an
adjustment to disallow the disputed days. The Medicare Contractor contends the Provider included
an amount in the protested line ofthe cost report4, however this relates to the SSI and the exclusion
of Labor and Delivery Days for DSH. The Medicare Contractor further insists it is clear that the
protested amount does not relate to the additional Title XIX eligible days issue.s

Providerts Contentions

Provider Specific SSI
Asante contends each ofthe SSI issues is a separate and distinct issue and the Board should find
jurisdiction over the SSI issue. Asante contends that the Board has jurisdiction over the SSI Provider
Specific issue, since the Medicare ConÍactor specifically adjusted the Providers SSI percentage
and the Provider is dissatisfied with the amount of DSH payment it received for the cost report
fiscal year of2009. Asante firrther contends it has anaþzed the Medica¡e Part A records and has
been able to identi$ patients believed to be entitled to both Medicare Part A and SSI who we¡e not
,ncluded in the SSI percentage determined by CMS. The Provider believes that the SSI percentage
determined by CMS is incorrect due to understated days in the SSI ratio. Asante contends it is not
seeking realignment but addressing the various er¡ors of omission and commission that do not fit
into the "systematic errors" category

Medicaid Eligible Days
Asante contends that the Board does have jurisdiction pursuant to Board Rule 7.2(B) and under the
provisions of42 U.S.C.$1395oo(a)(1)(B), since the issuance ofa NPR and timely appeal properly
triggers the Board's jurisdiction over this Provider. Further, Asante states that there were adjustments to
Provider's DSH calculation and these adjustment are enough to warrant Board jurisdiction over
DSH/Medicaid Eligible day's issue. Asante also argues that an adjustment is not required, as DSH is an
issue that does not have to be adjusted or claimed on the cost report therefore the Presentment
requirement should not apply. Asante further questions the validity of applying the Presentment rule.7

Board Decision

Pursuant to 42 U.S.C. g 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2013), a provider has a right
to a hearing before the Board with respect to costs claimed on a timely filed cost reporl if it is

' Case 4 l4-3073GC.
3 See Jurisdictional challenge dated Seplember 21,2017 .
a w/S E Part A line 30 is utiÌized.

See Jurisdictional challenge dated September 21,2017.
6See Provider's Jurisdictional Response dated October 17, 2017
? Provider's Jurisdictional Response dated October 17,2017.
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dissatisfied with the final determination of the Medicare Contractor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe
date of receipt of the notice of the final detemination.

Provider Specilic SSI
The Provider filed in its original appeal request, Issues # 1 as "Whether the Medicare Administrative
Contractor ("MAC") used the correct Supplemental Security Income ("SSI") percentage in the

Disproportionate Share Hospital (.'DSH') calculation" with the contentions that the SSI percentage was

incorrectly computed because CMS failed to include all patients that were entitled to SSI benefits so the

SSI percentage issued by CMS is flawed. The Provider stated that it was seeking data from CMS in
order to reconcile its records and identify the data that CMS failed to include. For issue #1, it went on to
state that the Provider "preserves its right to request under separate cover that CMS recalculate the SSI

percentage based upon the Provider's cost reporting poriod."8

Asante filed its Final Position paper on August 23, 2017 briefing the SSI provider specifìc issue. The
provider fails to mention the recalculation of the SSI% based on its cost reporting period in the paper,

and states that when it receives data from CMS it will identify patients that were not included in the SSI

percentage.e

The Board therefore finds that it lacks jurisdiction over the Provider Specific issue as it relates to

realignment from the FFY to Cost Report Year. The issue was abandoned by the Provider in its Final

Position Paper. The Board finds that it has jurisdiction over the portion DSH-SSI (Provider) Specìfic

issue as it relates to the "enors of omission and commission" as there was an adjustrnent to the SSI

)ercentage (Adj.20). However, the Board finds that this issue is duplicative ofthe SSI Systemic Errors

issue appealed in Group case No. case No. l4-3073GC. Since the remaining "provider specific"
arguments put forth in this appeal request are categories ofthe same argument (not separate issues)

related to the accuracy ofthe SSI fiaction within the DSH adjustment (Provider has not identified how
the two issues are different, and as it's been four years since the NPR, they shouid have requested the

data to identiff by now).

Accordingly, the Board dismisses Issue #1 DSH - SSI (Provider Specific-Realignment), from this

appeal.

Medicaid Eligible Days
After reviewing Asante's Individual Appeal Request and the Position Papers the Board finds that
the Provider did not submit any supporling documentation that indicates that the Medicare Contractor

made an adjustment to disallow the disputed days or that the days the Provider is making a claim for
were filed under Protest on the Medicare Cost Report. The Provider fuilher acknowledges they

submitted a fiscal year 2009 cost reporl that does not reflect an accurate number of Medicaid Eligible
days as the documentation is often not available from the State in time to i¡clude all DSH/Medicaid
Eligible days on the cost report.r0

The regulation at 42 C.F.R. $ a05.1 835(a)( 1) provides, in relevant part:
(a) Aprovider. . . has a rightto aBoardhearing. . . for specific items

claimed for a cost reporting period covered by an intermediary or

See Providers lndividual Appeal Request dated September 12, 2013.
e Se¿ Provider's Final Position Paper, page 9.
r0 Se¿ Provider's Jurisdictional Response dated October 17, 2017 and Position Paper
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Secretary detetmination, onlY if -
(1) The provider has preserued its right to claim dissatisfaction with
the amount of Medicare payment for the specific item(s) at issue, by
eithe¡ -

(i) Including a claim for specific item(s) on its cost report for the
period where the provider seeks payment that it believes to be

in accordance with Medicare policy; or

(ii) Effective with cost reporting periods that end on or after
December 31, 2008, self-disallowing the specific item(s) by
foilowing the applicable procedures for filing a cost report
under protest, where the provider sêeks pa1'rnent that it believes

may not be allowable or may not be in accordance with
Medicare policy (for example, if the intermediary lacks

discretion to award the reimbursement the provider seeks for
the item(s)).

Per Board Rule 7.2 C :

"Effective for cost reporting periods ending on or after December 31, 2008,

items not being claimed under subsection A above must be adjusted through
the protested cost repoft process. The Provider must follow the applicable
procedures for filing a cost report under protest as contained in CMS Pub.

15-2, Section 115. See 42 C.F.R. $ a05'1835(a\1)(ii)"'

Although Asante did include a protested amount on W/S E Part A, they did not document that claim

included a request for additional Medicaid Eligible Days. The Board frnds that Asante failed to claim the

Mcdicaid eligiblc days or include them as a protested amount on the cost report. Therefore the appealed

issue of Medicaid Eligible Days in this instance does not meet the jurisdictional requirements of the 42

C.F.R. $ 405.1835(a\1) and Board Rule 7.2(C).

As there are no issues remaining in this appeal the case will be closed. Review of this determination is

available under the provisions of 42 u.s.c. $ 1395oo(f) and 42 C.F.R. $ $ 405.1 875 ønd 405.1871 .

Board Members Pafiicipatins FOR THE BOARD

L. Sue Anderscn, Esq.
Charlotte F. Renson, CPA
Gregory H. Ziegler, CPA, CPC-A L. Sue Andersen, Esq

Chairperson

Enclosures: 42LJ.5.C. $ i395oo(f) and 42 C.F.R. $$ 405.1875 and405'18'77.

cc: Wilson C. Leong, Federal Specialized Se¡vices.

//*¿to&**/"



DEPARTMENT OF HEALTH & HUMAN SERVICES{k
Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
410 -
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746-2677

íi 7 201i
CERTIFIEDMAIL

Quality Reimbursement Services, Inc, National Gove¡nment Services, Inc.
Russell Kramer Pam VanArsdale
150 N. Santa Anita Avenue, Suite 5704 MP: INA l0l-AF42
Arcadia, CA 91006 P.O. Box6722

Fargo, ND 58108-6722
RE: St. Vincent's Medical Center

Juris. Challenge DSH: SSI (Provider Specifrc), Medicaid Eligible Days, and DSH Medicaid
Fraction-Dual Eligible Days
PN: 07-0028
FYF; 9130/2010
PRRB Case Number: 75-0232

Dear Mr. Kramer and Ms. VanArsdale,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal in
response to the Medicare contactor's judsdictional challenges conceming the subject provider.

Backqround

St. Vincent's Medical Center ("St. Vincent's or "Provider") filed a timely appeal on October 27,2014
from its May 2, 2014 Notice of Program Reimbursement C'NPR'). The issues initially raised included:

(1) Disproportionate Share Hospital Payment ("DSH") - Supplemental
Security Income ("SSI") (Provider Specifrc-Realignment)

(2) DSH - SSl(Systemic Error)
(3) DSH SSl-Managed Care Part C Days
(4) DSH-Part A Dual Eligible DaYs.

(5) DSH Medicaid -Managed Care Part C Days
(6) DSH-Medicaid Fiaction Dual Eligible Days
(7) DSH -Medicaid Eligible DaYs
(8) DSH-Medicare Managed Care Part C Days
(9) DSH-Dual Eligible DaYs

(10)DSH-Connecticut Stâte Administered Days

After transfers ofissues only Issue #1,#6,#7 and #9 remain in the case.r The Medicare Contractor filed
ajurisdictional challenges on September 24,2015 regarding Issue #1, DSH - SSI (Prt-rvider Specific)

and on October 19,2017 for Issue #6, Issr¡e #7 a¡d Issue #9. Sf. Vincent's filecl their jurisclictional

r9¡lo1slv9_-b{g{ o1 \ov9mt91 |s,2_9! .

Medicare Contractor's Position

I See Medicare Contractor's Jurisdictional Challenge dated October 19, 2017



Case No. 15-0232
Page 2

Provider Specific SSI (Issue #L)
Ihe Medicare Contractor contends the SSI issue is a duplicative issue since the SSI data is the
rurderlying issue in both Issue I arñ2, and the Provider has transferred the duplicative issue to a group
appeal.2 The Medica¡e Conhactor contends under Boa¡d rules the Provider is barred from appeâling a
duplicative SSIo% issue. The Medicare Contractor requcsts that the Board dismiss the Provider Speoihr:
SSI issue due to duplication.3

DSH Medicaid Fraction-Dual Eligible Days (Issue #6 and #9)
The Medicare Contractor contends that St. Vincent's has abandoned issues #6 and #9, since the Provider
did not brief the DSH Dual Eligible Days issues in either the Prelimina¡y or the Final Position Papers.
The Medicare Contractor insists that these issues be dismissed and cites the Board Rules and a Prior
Jurisdictional Decision.a

Medicaid Eligible Days Qssue #7)
The Medicare Contractor contends the Board doesn't have jurisdiction over the additional Medicaid
eligible days under 42 C.F.R. 5405.1835, since the Medicare Contractor did not make an adjustment to
disallow the disputed days. The Medicare Contractor admits that there was an adjustment (#7) made to
reduce the Medicaid days however it contends that this adjustment reduced duplicate days and an
extrapolation of an error.s

The Medicare Contractor further contends the when.the Provider submitted its cost report, it included a
list ofprotested items, one of which was additional Medicaid eligible days that had not yet been verified
by the state when the cost report was submitted, however the list did not state the dollar amount for each
,tem.6 There was a protested amount of $3,402,547 rcnoved with Adjustment 24, from the protested
line of the cost report, W/S E Part A Line 30, however as the Provider did not follow the procedures or
(steps) for frling a cost report under appeal, the Medicare Contractor insists that the Medicaid Eligible
days issue be dismìssed from the current appeal. ?

Provider's Contentions

Provider Specific SSI (Issue #1)
St Vincent's contends each of the SSI issues is a separate and distinct issue and the Board should find
jurisdiction over the issue. St. Vincent's contends that the Board has jurisdiction over the SSI Provider
Sper:ific issue, since the Medicare Contractor specifically adjusted the Providers SSI peroentage an<J the
Provider is dissatisfied with the amount ofDSH payment it received for the cost report fiscal year of
2010. St. Vincent's fu¡ther ðontends it has ahalyzed the Medicare Part A records and has been able to
identify patients believed to be entitled to both Medioare Part A and SSI who were not included in the
SSI percentage determined by CMS. The Provider believes that the SSI percentage determined by CMS
is incorrect due to understated days in the SSI ratio. St. Vincent's contends it is not seeking realignment

'?Case # l3-306EGC.
3 S¿¿ Jurisdjctional challenge dated September 28, 2015 and October 19, 201? (Received October 20, 2017).
a Board Rule 25, 23.3 and Board Jurisdictional Decision of Rush Uníversity tuIedical Center (Case # 06-0871).

See Exhibit l-2, p.2 and l-3, p.l )
6 See Jurisdictional challenge dated October 19,2017, Exhibit I-4.
7 See Jurisdictional chalìenge dated October 19,2017, p.4.
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but addressing the various errors of omission and conmission that do not fit into the "systematic errors"
calegory.s

DSH Medicaid Fraction-Dual Eligible Days (Issue #6 and #9)
The Provider contends that Issue #6(DSH-Medicaid Fraction Duol Eligible Dtys) is the same as

Issue #9(DSH-Dual Eligible Days) and request that the Board consolidáte the Issues with lssue #9.

Medicaid Eligible Days (Issue #7)
St. Vincent's contends that the Board does have jurisdiction prusuant to Board Ruie 7.2(B) and
under the provisions of 42 U.S.C.$ l395oo(a)(1)(B). Since the issuance of a NPR and timely appeal

properly triggers the Board's jurisdiction over this Provider. Further, St. Vincent's states that there was
an audit Adjustment (ADJ#27) to Provider's DSH calculation and this adjustment is enough to warant
Board jurisdiction over DSHMedicaid Eligible day's issue. St. Vincent's also argues that an

adjustment is not required, as DSH is an issue that does not have to be adjusted or claimed on the cost
report therefore the Presentment requirement should not apply. St. Vincent's further questions the
validity of applying the Presentment rule.e

Board Decision

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2015), a provider has a
right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare Contractor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing ís filed within 180 days of
*re date of receipt of the notice of the final determination.

Provider Specilic SSI
St. Vincent's filed in its original appeal request, Issue # 1 as "Whether the Medicare Administrative
Contractor C'MAC) used the correct Supplemental Security Income ("SSI") percentage in the

Disproporlionate Share Hospital C'DSH') calculation" with the contentions that the SSI percentage was

inconectly computed because CMS failed to include all patients that \ryere entitled to SSI benefits so the

SSI percentage issued by CMS is flawed. St. Vincent stated that it was seeking data from CMS in order

to reconcile its records and identif the data that CMS failed to include. Forissue#1, itwentonto state

that the Provider 'þreserves its right to request under separate cover that CMS recalculate the SSI

pércentage based upon the Provider's cost reporting period."r0

St. Vincent's filed its Final Position paper on August 29, 2017 briefing the SSI provider specific issue.

The provider fails to mention the recalculation ofthe SSI% based on its cost reporting period in the
paper, and states that when it receives data from CMS it will identily patients that were not included in
the SSI percentage.ll

The Board therefore finds that ìt lacks jurisdictit.rn over tlìe Prov.ider Specific issue as it relates to

realignment from the FFY to Cost Roport Year. The issue was abandoned by the Provider in its Final
Position Paper. The Board finds that it has jurisdiction over the portion DSH-SSI (Provider) Specific

sSee Provider's Jurisdictional Response dalerl Novelnl¡er 14, 2017.
'Provider's Jurisdictional Response dated November 14, 2017.
¡0 See Provìders Individual Appeal Request dated October 22, 2014.
rr See Provider's Final Position Paper, page 8-9.
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issue as it relates to the "errors of omission and commission" as there was an adjustment to the SSI '

percentage (Adj.20). However, the Board finds that this issue is duplicative of the ssl systemic Errors

i..u" upp""ui"d ir, óoup Case No. 13-3068GC. Sínce the remaining "provider specific" arguments put

fotfr in itris appeal request are categories ofthe same argument (not separate issues) related to the

u""u.u"y of ttrË SSI fràction withinle DSH adjustment (Provider has not identified how the two issues

are diffèrent, and as it's been three years since the NPR)'

Accordingly, the Board dismisses Issue #1 DSH - SSI (Provider Specific-Realignment), from this

appeal.

DSH Medicaid Fraction-Dual Eligible Days (Issue #6 and #9)

itre goard grants the Provider's reqîest to cônsolidate both issues into Issue #9-DSH Dual Eligible

Days. HowLer, as the Provider failed to explain the facts or make any arguments with respect to the

issues in its final position paper, the Board cãnsiders the issue abandoned in accordance with Board

Rule4l.2. Whicú states'the Bôard may also dismiss a case oranissue on its own motion: (l) if it has a

reasonable basis to believe that thè issues have been fully settled or abandoned."

Medicaid Eligible DaYs
The Board has"reviewed the entire record, including St. Vincent's Individual Appeal Request, both

parties position papers and the Jurisdictional challenge which included the Contractors work papers and

ihe pro.,riders Cost RepoÍ submission letter. The Board finds that the Provider included a protested

amount for additional Medicaid eligibte days, as verified by the contractor with adjustment #24,
.,Adjustment made to remove proteit amount from the cost report per the cost leport instructions. The

protested amount is for varioui DSH issues that are currently under appeal (Eligible days, . . ')'

The regulation at 42 C.F.R. $ a05 I835(a)(I) provides, in relevant part:

(a) A provider... has a right to a Board hearing ' ' for specific items

claimed for a cost reporting period covered by an intermediary or

SecretarY determination, onlY if -
(1) The provider has preserved its right to claim dissatisfaction with

ìhe amount of M"di"*" payment for the specific item(s) at issue' by

either -
(Ð Including a claim for specific item(s) on its cost report for the

period where the provider seeks payment that it believes to be

in accordance with Medicare policy; or

(ii) Effective with cost repolting periods that end on or after

December 31'2008, self-disallowing the specific item(s) by

following the applicable procedures for filing a cost report

under prr-rtest, where the providcr seeks payment that it believes

-uy nõt b" allowable or may not be in accordance with

Medicare policy (for example, if the intermediary lacks

discretion to award the reimbursement the provider seeks for

the item(s)).
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Board Members Participatins

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosures 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405'1875 and 405 1877

Wilson C. Leong, Federal Specialized Services.

Per Board Rule 7.2 C :

"EffectiveforcostreportingperiodsendingonorafterDecember3l,200S,
items not being claimed under subsection A above must be adjusted through

the protested ðost report process. The provider must follow the applicable

proóedures for filing a cost report under protest as containsd in CMS Pub'

15-2, Section 115. See 42 C.F.R. $ a05 1835(aXlXiÐ"'

The provider acknowledged there would be additional days paid by the state, and the Provider did

included a total of$3,40i,547 on the protested line for the additional Medicaid days and four other

issues. The cost repoft cover letter lisis the items being specifically protested, one ofwhich was Eligible

Days not verified úy the state. The Board finds that the combination of the WS E Part A protested claim

for 53,402,547 aná the description of the issues included in that protested amount calculation

substantialiy documents the Piovider's protested claim. The MAC acknowledged the protested claim

for eligible ãays in its adjustment descrþtion to remove the protest amount. Therefore the appealed issue

of Meãicaid eiig;Ute Days in this instance meets the jurisdictional requirements of the 42 C.F.R.

g 405.1835(a)(1) and Bóard Rule ?.2(C) as the Provider followed the procedures of CMS 15-2, Section

i tS. fn" Case will remain open for the remaining item of Medicaid Eligible Days.

Review of this determination is available under the provisions of 42 U.S.C. $1395oo(f¡ and 42 C.F'R. $$

405.1875 and 405.1,811upon final disposition of this appeal'

FOR THE BOARD

-/t /n
>M^'¿r** 

L. Sue Andersen, Esq.
Chairperson



DEPARTMENT OF HEALTH & HUMAN SERVICES

{
Prov¡der Reim bursement Rev¡ew Board
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DEC 0 7 2fi7

Russell Kramer

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: Baptist Health 2005 Medicaid Fraction Dual Eligible (Part A-Exhausted

Benefits) Group, FYE 9/3012005, PRRB Case No. 15-2050GC

Baptist Health 2005 Dual Eligible Days (lJo Pay Parl A Days) Group

FYE 9 13012005, PRRB Case No' 1 5-2.048GC

Dear Mr. Kramer:

The Provider Reimbursement Review Board (Board) has reviewed the November 9 md 10'2017

requests for expedited judicial review (EJR)I in the above referenced cases (received November

13"2017). Priår to rendering a determination with respect to the request for EJR, the Boârd

needs additional information. This request for additional information affects the 30-day period

for responding to rhe EJR requesTs. see 42 C.F.R. $$ 405.1842(b)(2), (eX2Xii) and (e)(3)(ii).

Background

Case numbers 15-2048GC and 15-2050GC were scheduled for a live hearing before the PRRB

on November 21,2017.

On October 6,2017,the Provider requestcd postponement of 15-2048GC pending the oÙtcome

of similar cases (08-2955GC, 13-0016G and 08-2598G) þreviously heard by the Board. The

issue in those appeals dealt with Dual Eligible (Medicare/Medìcaid) days where the providers

did not bill Meåicare for the claims, therefore the l)ual Eligible days would not have been

included in the MEDPAR file. On October llth,2017, the Board sent correspondence to the

provider asking them to 1.) Document how the facts of 15-2048GC was similar to the cases cited

by the Providei in its postponement request, and 2.) If in fact the case was appropriate for own-

motion EJR based on the facts presented in the appeal'

¡ The providers submitted identicai EJR requests daled Novelrber 9 and l0 in case numbcr l5-2048GC Both EJR

requests were rece ived on November 13,201't . ln case number I 5-205 0G C, they subm itted a single EJ R request

dated November t 0, 2017 which received on November 13,2017
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On October 6,2017 , the Provider requested postponement of 1 5-2050GC pending the outcome

of Stringfellow Memorial Hospital v. Price infheD.D. District Court. The provider states that

the issuè in this appeal deals substantially as tlre same issue as Stringlfellow which is a challenge

to the DSH regulation and whether the SSI% should include total or covered days. On October

19fh,2017, the Board staff sent notice to the Provider that the postponement was denied.

PRRB Case No. l5-2048GC

In their initial hearing request the Providers identified the issue under appeal as:

[The Providers] contend[] that the Intermediary did not allow
patient days associated with certain Medicare Part A and Title XIX
[Medicaid] dual eligible patients to be included in the numerator of
either the SSI percentage or the Medicaid Percentage ofthe
Medicare DSH [disproportionate share hospital] calculation',
These patients were eligible for Medicare Part A benefits,

however, no payments were made by Medicare Part A for these

patients. The Intermediary did not allow the days to be included in
the Medicaid Proxy and CMS [the Centers for Medicare &
Medicaid Servicesl did not include the days in the calculation of
the SSI percentage.

**t(****

CMS has stated that the SSI fraction would only include patient

days pa:k! by Medicare Part A, intermediaries have refused to
recognize tlese dual eligible patient days, which lack Medicare
Part A payments, in the Medicaid percentage of the Medicare DSH
payment calculation . . . . [the Providers] contend that the terms

paid and entitled must be consistent with one another due to the

usage of the two perms in 42 C.F.R. $ 412.106(b) . . . .

***{(t **

. . .[The Providers] contend that these days must be included in
either the Medicaid percentage or the SSI [supplemental security
income] factor in the Medicare DSH forrnula.2

The P¡oviders identified the following issue as the subject of their EJR reqrtest:

The Board [should] either require the recalculation of the SSI

percentage using a denominator based solely on covered and paid

for Medicare days, or alternatively, an expansion of the numerator
to include paid as well as unpaid and covered as well as non-

covered days. The Board should require a recalculation ofthe SSi

2 Providers' March 25,2015 Hearing Request, Tab 2.
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. peïcentage using a denominator based solely on covered and paid

lor Medicare days, or altematively, an expansion of the numerator

to include paid as well as unpaid and cover as well as non-covered

daYs.3

On page 3 oftheir EJR request, the Provider state that they are requesting:

[A] determination of whether the Board has the authority to either

ieiaside CMS's policy of including unpaid Part A days in the

Medicare Fraction or setting aside CMS's policy of excluding

unpaid SSI days from the numerator ofthe Medicare fraction'

In their position paper, the Providers contend that:

[T]he Intermediary did not allow inpatient days associated with
ðertain Medicare Part A and Title XIX dual eligible patients to be

included in the numerator of either the numerator of either the SSI

percentage or the Medicaid percentage of the Medicare DSH

õalculation. These patients were eligible for Medicare Parl A
benefits, however no payments were made by Medicare Part A for
these patients. The Intermediary did not allow the days to be

included in the Medicaid Proxy and CMS did not include the days

in the SSI Percentage'a

The p¡oviders go on to assert that these days must be included in either the Medicaid percentage

or the SSI percãntage factor in the Medicare DSH formula. The days should be eligible for

inclusion in one or the other ofthe two percentages's

In the Board's october 11,201'l letter indicating itwas considering EJR on its own motion,6 the

Board noted that the days at issue have been tabeled "No Pay Part A" days that '¡/ere not

included in either the lriedicare/SSl fraction or Medicaid fraction of the DSH payment. The

Providers stated that the patients were eligible for Medicare Part A beneftts, however, no

payments were made unáer Part A. The Providers were asked to indicate whether the claims

were billed to Medicare, and, if they were billed, why they were not paid. In the November 9rh

EJR request, the Providers state that the claims had been submitted to Medicare, and the claims

*"r" not puíd because the patients had exhausted their Medicare benefits'7

PRRB Casc No' 15-2050GC

3 Providcrs' November 9, 2017 EJR Request at L
a Providers' February I , 2017 Position Paper at 3'
5 Id. at 4.
6 See 42 C.F.R. $ a05.1 842(c).
? Providers Novembet 9,2017 EJR Request at l '
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In its hearing request, the Provider identified the issue that is the subject ofthe appeal as:

Baptist Health Exhausted Care Caid Dual Eligible Group

(BHECC) contends thát the lntermediary did not determine

Medicare reimbursement for DSH in accordance with the Statutory

instructions at 42 U.S'C. $ 1395ww(d)(5)(FxviXII) Specifically,

BHECC disagrees with the calculation of the second corilputation

ofthe disproportionate patient percentage, the Medicaid days

proxy, set lorth aI42 C.F.R. $ 412.106(b)(4) of the Secretary's

regulations.

BHËCC contends that the Intemediary failed to include alt Medi-

Medi patient days for Medicare Part A patients whose Medicare

Part A benefits were exhausted, but who were still eligible for
Medicaid, in the Medicaid percentage of the Medicare DSH

calculation. These days should have been included in the

Medicaid percentage of the DSH calculation E

In their position paper, the Provider reiterated the exact statement above issue description and

stated that they had- provided the Intermediary at audit with a detailed patient listing for all

Medicaid etlgiUte aáys, but subsequent reviews allowed the providers to identify additional

eligibility. Tñe providers p.opored to s^ubmit the additional list to the Intermediary for review

anã inclusion in the Medicaid fraction.e

In their November 10,201']. EJR request, the Providers describe the issue as:

[W]hether the MAC should have excluded from the Medicare

iraction non-covered patient days, i.e. days attributable to patients

who were enrolled in Medicare and entitled to SSI, but for whom

Medìcare dicl not make payment for their hospital stay, either

because that patient's Medicare benefit days were exhausted, or

because a third party made payment fol that patient's hospital stay'

The [P]rovider [sic] contends that these non-covered patient days

shouid be excluded from the Medicare fraction' The [P]rovider

[sic] ftrrther contends that these non-covered patient days should

ùe treatetl consistently; that is, they should be either included in

both the top and bottom of the SSI fraction, or excluded from both

the top ancl bottom and also in the Medicaid fraction'r0

Consolidation of Cases

8 Providers' March 25,2015 Hear¡ng ltequest, Tab 2'
e Providers' February 2,2107 Final Position Paper at 4-5'
Io Providers' November 10,2017 EJR Request at I
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After reviewing the record in both ofthese cases, the Board has concluded that the issues in these

cases are the sime: whether exhausted, dual eligible days should be included in the numerator or

denominator ofthe DSH calculation. Since both group appeals include the same t"¡r'o related

Providers for the same cost year, and the Providers have more than one appeal ofthe issue

pending for the same fiscal year, the Board is consolidating both appeals into l5-2050GC and

closing"case number 15-2048GC. Case number 15-2050GC will remain open and the Board will

considãr the request for EJR ofthe issue in case number 15-2050GC'

Schedules of Provider in Case No. I5-2050GC

Upon review ofthe Schedule of Providers in case 15-2050GC, the Board has found that they are

unable to determine if it has jurisdiction over the two Providers as some of the required

documentation needed to make that decision is not included in the jurisdictional documents.

lnformation Needed: Jurisdictional Documents

This Providers' timely appeals are based on the submission ofan individual hearing requests.

The. information under Tab B for both Providers does not include the complete hearing request to

enable the Board to determine if the dual eligible issue was part ofthe individual hearing

requests. The Providers are to submit the complete individual hearing request including the

Státement ofthe Issue. A copy of the ovemight carriers' delivery ofthe documents to the Boa¡d

is also to be included under Tab B for both the filing ofthe individual appeals and the group

appeal.

In addition, Model Form B, the Group Appeal Request, was placed under Tab G. The complete

Model Form B including the Schedule of Providers, the statement of the issue which were

included in the request uìed to establish the group or Model Form D, Direct Add of Provider to a

Group are to be plàced under Tab G for each Provider. A copy of the Model Form D, Request to

Transfer to a Group, should also be place under Tab G for each Provider'

Orsanization of Jurisdictional Documents

Each P¡ovider's jurisdiction documents are to be grouped together. For example, for Provider #

I , Tab iA, Tab iB, Tab 1 D, Tab lG and Tab 1H should be placed together' The same

organizational pattern should be followcd for the second Provider in the case.

Tab H Letter of Reuç!s¡!!êi!¡en

Board Rule 5.411 requires that a lettel designating the representation must be on the Provider's

letterhead and be signed by an owner or officer ofthe Provider. The letter must rellect the

providers' fiscal yeãr undár apþeal and contain the relevant contact information described in the

ìì The Board,s Rules can be found on the intemet at https://www cms.gov/Regulatìons-and-Guidance/Review-

Boards/PRRBReview/index.html.
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rule. In this case, the Providers included the contact information on Model Form B, not the

,"qri*à letter. íhe providers are to include a letter of representation that meets the requirements

of Rule 5.4 under Tab H.

UponreceiptofthecorrectedjurisdictionaldocumentstheRoardwillreviewtheProviders'
request for EJR.

Wfuk"=
Chairperson

cc: Geoff Pike, First Coast Service Options

Wilson Leong, FSS
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Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Bãltimore, MD 2L2O7
4to-746-2677

0Ec 0 7 utltTCertified Mail

Stephanie A. Webster, Esq.

Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
washingron, DC 20036-1 564

Expedited Judicial Review Determination
RE: Adventist Health System 200G-20l4 (Pre-10101/2013) Post-Allina Medicare

Part C Days Groups, PRRB Case Nos. 13-0889GC' 13-1158GC,

1 3 - 1 1 8 3 GC, I 4-093 8GC, 1 4 -28J 1 GC, I 4 -2832GC, 1 4-3 829 GC, I 4-4230GC,

I s -21 22GC, 1 5 -2723GC, 1 s-3054GC, I 6- 1 3 99GC, 1 6-1 400GC

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' November 8,

2017 request for expedited judicial review (EJR) (received November 20,2017). The Board's

determination is set forth below.

The issue in these apPeals is:

Whether "enrollees in [Medicare] Part C patients are 'entitled to

benefits' under Part A, such that they should be counted in the

Medicare lPart A/SSIr] fraction, or whether, if not regarded as

'entitled to benefits under Part A,' they should instead be included

in the Medicaid fraction" of the DSH2 adjustment.3

Statutory and Resulatorv Backqround: Medicare DSH Pavment

Part A of,the Medicare Act covers "inpatient hospital serwices." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

þroJp""tlu" payment system 1"ePS").4 Under PPS, Medicare pays predetermined, standardized
^umount. p"idit"ttu.g", subject to certain payment adjustments's

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.6 These cases involve the hospital-specific DSH adjustment, which requires the

r "SSl" is the acronym for "supplemental Secur¡ty lncome."
2 "DSH" is the acronym for "disproportionate share hospital."
I Providers' November 17,2017 EJR Request at 4.
a See 42 tJ.5.C. $ 1395ww(d)(l)-(5); 42 C F.R. Part 412.
5 ld.
6 See 42tJ.S.C. $ l395ww(d)(5).
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Secretary to provide increased PPS payments to lospitals that serve a significantly
disproportionate number of low-income patients.T

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Off'1.4 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualiffing

hospital.e The DPP is defined as the sum of two fractions expressed as percentages.l0 Those two

fractions are refered to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(viXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a pelcentage), the numerator of which is
the numbei of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entítled to benefits under part A of this subchapter ' . . .

(emphasis added)

The Medicare/SSl fraction is computed amually by the centers for Medicare & Medicaid

Services C'CMS), and the Medica¡e contractors use CMS' calculation to compute a hospital's

DSH payment adjustment. I I

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviX[), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assista¡ce under a State plan approved under subchapter XIX [the
Medicaid program], but who were not enlitled to benefits under
part A of this subchaptet, and the denominator of which is the total

number of the hospital's patient days for such period. (emphasis

added)

7 See 42 tJ.S.c. $ l395ww(d)(5)(F)(iXI); a2 c F R. $ 412.106.
s See42U.S.C. $$ l395ww(d)(s)(F)(i)(l) and (d)(s)(F)(v); a2cFR $ a12106(c)(l)'
e See 42r.J.5.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 c'F l{ {i 412 106(d)
to See 42 tJ.S.C- $ l395ww(d)(5)(F)(vi).
rr 42 C.F.R. $ 4 r 2. ro6(bx2)-(3).
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The Medica¡e contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number ofpatient days in the same period.12

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is fotnd at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section fo¡ individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter ' , ."
Inpatient hospital days for Medicare beneficiaries emolled in HMOs and CMPs prior to 1999 are

refened to as Medicare HMO patient care days'

In the September 4, 1990 Federaì Register, t}re Secretaryr3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits unde¡ Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1987, we wete not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].

However, as of December l, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including tlMO days in the SSl/Medicale percentage [of the DSII
adjustment].la

At that time Medicare Pafi A paid for HMO services and patients continued to be eligible for

Part A. I s

With the creation of Medicare Part C in 1997 ,t6 Medicare beneficiaries who opted fbr managed

care coverage under Medicare Part C we¡e no longer entitled to have payment made for their

r,42 C.F.R. $ 4l2.lo6(bx4).
rr of Health and Human Services
ra 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990)
t5 Id.
16 The Medicare Part c program did not begin operating until January 1, 1999..see P.L. 105-33, 1997 HR 201 5,

codified as 42 U.S.C. S 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under. . . [42 U.S.C. 1395mm] shall be considered
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care under Pa¡t A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t1

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medícare Part C, those patíent days

attributable to the beneficiary should not be íncluded in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count oftotal patienT days in the

Medicare fraction (the denominator), and the patient's ddys for the

M+C benelìciary who is also eligible .for Medicaid would be

included in the numerator of the Medicaidfraction . . . (emphasis

added)rE

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. .. We do qgree Íhat once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as.final our proposal stated Ìn the May 19, 2003
proposed rule to include the days assocíated with M+C
beneficiaries in the Medicaidflaction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaríes in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

to bc cnrollcd with thât organization on January I , 1999, under paÍ C of Tìtle XVll t . , if that organization as a

contnct under that part for providing services on J anuary 1 , 1999 . . . ." This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program rìnder Part C of Tille XVlll.
1769 Fed. Reg. 4 8,918, 49,099 (Aug. 11,2004).
ì868 Fed. Reg. 27,154,27,208 (May 19,2003).
ìe 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSFI calculation.2o (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August I 1, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.2r In that publicatioq the Secretary

noted that no regulatory change had in fact occuned, and armounced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS frnal rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inl llina Healthcare Services v. Sebelius,22

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.23

Providers' Requpst for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part C

patients a¡e "entitled to benefits" under Pafi A, thereby requiring them to be counted in the

Medicare Pal1 A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefìts under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare

Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.24

InAllina,the Court affirmed thc district court's decision "that the Secretary's final rule was not a

.logical outgrowth ofthe proposed rule."25 The providers claim that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Parl C days be included in the Part

A./SSI fraction and removed from the Medicaid fraction remáins in effect as set forth in 42

C.F.R. $ $ 4 12.1 0 6(b)(2)(i)(B) and (bXzXiiiXB).

In these cases, the providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Parl c days should be included in the numerator ofthe
Medicaid fraction. To obtain reliel, the providers seek a ruling on the procedural and substantive

2t 72Fed. Reg. 4'1,130,47,384 (AugusL 22,2007).
22'146F.3d I 102 (D.c. cir.2o14).
23 November 17,201'l EJR Request at l.
24 69 Fed. Reg. at 49,099.
25 Allina at 11O9.
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validity of the 2004 rule that they claim the Board lacks the authority to grant. The providers
argue that since the Secreta¡y has not acquiesced to the decision in I llina, ¡he Board ¡emains

bound by the regulation and EJR is appropriate.

Decision of the Board

Under the Medicare statute codified at 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.

$ 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the
Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the lega.l question is a challenge either to the constitutionality ofa provision ofa statute

or to the substantive or procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination for Providers

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing
on the specific matter at issue for each of the providers requesting EJR. Pursuant to the pertinent
regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board

\¡/ith respect to costs claimed on a timely filed cost report if it is dissatisfied with the {inal
determination of the Medicare contractor, the amormt in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing is fiìed within 180

days of the date of receipt of the final determination.26

The majority ofthe participants in the subject groups appealed from original NPRs that were for
cost reporting periods ending from 2006 through 2014. For purposes of Board jurisdiction over a
cost repofing period that ends'on or before December 30,2008, the participant may demonstrate

dissatisfaction with the amount of Medicare reimbursement for the appealed issue by claiming
the SSI/Par1 C issue as a "self-disallowed cost," pursuant to the Supreme Court's reasoning set

ot¡T in Bethesdq Hospital Associalion v. Bawen.27

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 31,

2008, the Providers preserve their respective rights to claim dissatisfaction with the amount of
Medica¡e payment for a specific item at issue by either including a claim for the specific item on
their cost report for the period where the Provider seeks payment they believe to be in
accordance \¡/ith Medicare policy, or self-disallowing the specific item by following the
applicable procedures for fìling a cost report under protest. See42C.F.R. $ a05.1835(a)(1)
(2008).

Case numbers 13-0889GC, l3-l l58GC, 13-1183GCand 14-4230GC include participants that

appealed from revised NPRs (RNPRs). Rcgarding appcals from revised NPRs, the applicable
regulations explain that a RNPR is considered a sepatate and distinct determination, and,

26 42 C.F.R. $ 405.1 835(a) (2008).
,7 t08 s.ct. 1255 (1988).
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depending on when the RNPR was issued, the issue on appeal must have been either reviewed2s

or revised2e as a prerequisite for Board jurisdiction.

For the Providers that have appealed from both original and RNPRs in case numbers i3-0889GC

and 14-4230GC. the Board will not issue ajurisdictional determination for the RNPR appeals.

The Board has determined that these Providers have jurisdictionally valid appeals pending for
the same fisöal year ends from the original NPRs; therefore reaching a decision on the RNPR

aþpeals is futile as the outcome for these Providers will not be affected.

The remaining participants appealing from RNPRs in this EJR request have a specific adjustment

to the SSI fraction/dual-eligible Parl C days such that the Board has jurisdiction to hear their
respective appeals. In addition, the Providers' documentation shows that the estimated amount

in controversy for each group appeal exceeds $50,000, as required for a group appeal and the

appeals were timely filed. The estimated amount in controversy is subject to recalculation by the

Medicare conhactor.

Board's Analysis Regardins Its Authority to Consider the Appealed Issue

The providers within this EJR request filed appeals covering cost reporting periods with fiscal

years ending 2006 through 2014,30 thus the cost reporting peliods fall squarely within the time
i¡amethatcòverstheSecretary'sfinalrulebeingchallenged.3¡TheBoardrecognizesthatthe
D.C. Circuit vacated this regulation in l//lna for the time period at issue in these

requests. However, the Secretary has not formally acquiesced to that vacatur and, in this regard,

has not published any guidance on how the vacatur is being implemented (e.9., only circuit-wide
versus nationwi de). See generally Grant Med. Ctr. v. Burwell,204 F. Supp.3d68'77-82
(D.D.D. 2016), appealfiled,No.16-5314 (D.C. Cir., Oct 31,2016)' Moreover, the D.C. Circuit

is the only circuit to date that has vacated the regulation and, ifthe Board were to grant EJR, the

Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which

they are located. See 42 U.S.C. $ 1395oo(Ð(1). Based on the above, the Board must conclude

that it is otherwise bound by the regulation for purposes of this EJR request.

28 42 C.l .R. S 405.I 885, 1889; see øtso HCA Health Senices v. Shulala,2l F.3d 614 (D.C. Cit. I 994) (holdirlg that

when a fiscal intermedjary reopens its original determination regarding the amounts ofreimbursement that a

Medicare provider is to receive and a provider appeals this decision, the Board'sjurisdiction is limited to the

specific issues revisited on reopening).
2t 42 C.F .R. g 405. I 885, I 889 (2008), "Only those matters that are specifically revised in a revised determinatiôn oÌ

decision are within the scope of any appeal ofthe levised determination or decision" (emphasis added).
30 The participants in Case Nos. l6- 1399GC and I6-1400GC have cost years that began 7/l/2013.
3¡ As stated in t¡e Ry ZOI + IPPS Final Rule, the Secretary "proposed to readopt the policy ofcounting the days of
patients enrolled in MA plans il the Mcdicare fiaction ofthe DPP[,]" thus "sought public commcnts fiom iiterested

parties , . ." following publication ofthe FY 2014 IPPS Proposed Rule,78 Fed. Reg.27578 (May 10,2013)'
Ultimately, the Secretary finalized this DSH policy for FFY 2014 and subsequent years on August 19, 2013, in the

Fy 2014 IppS Final Rule. See 78 Fed, Reg. 50496, 50615 (Aug. 19,2013), The provider appeals in the instant EJR

request are all based upon FYs that began priot lo 10/l/2013.
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Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the providers

in these appeals are entitled to a hearing before the Board;

2) based upon the providers' assertions regarding 42 C.F'R.

$$ 412.i06(bX2XiXB) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $S 412.106(b)(2)(i)(B) and (b)(2xiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 4i2.106(bX2XÐ(B)
and (b)(2XiiiXB) properly falls within the provisions of 42 U.S'C. $ 1395oo(Ð(1) and hereby

grants the providers' request for EJR for the issue a¡d the subject years. The providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

THE

Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1 395oo(f)
Schedules of Providers

cc: GeoffPike, First Coast Services Options (J-N) (Certified w/Schedules)

Mounir Kamal, Novitas Solutions, Inc' (J-FI) (Certified w/Schedules)

Wilson Leong, Esq., CPA, FSS (w/Schedules)



DEPARTMENT OF HEALTH & HUMAN SERVICES,,x( Prov¡der Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 27207
470-746-267r

13-3249

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: Jurisdictional Determination
All Saints Medical Center
Provider No.: 52-0096
FYE: June 30,2009
PRRB Case No.: 13-3249

CERTIFIED MAIL DEC \ 2 ?.017

Danene Hartley, Appeals Lead
National Govemment Services
MP: INA 101-4F42
P.O.Box6474
Indianapolis, IN 46206

Dear Mr. Ravindran and Ms. HarlleY:

This case involves All saints Medical center's ("411 Saints"') appeal of its Medicare

reimbursement for the fiscal year enrìing C'FYE) on June 30, 2009. In response to the Medicarc

contractor's jurisdictional challenge, the Provider Reimbursement Review Board ("PRRB" or
.,Board") hai reviewed All saints' documentation. The Board finds that it does not have

jurisdiction to hear All Saints' appeal of its supplemental security Income ("ssl") percentage
:.provider-specific" issue, as this issue is already contained within a group appeal or its Medicaid

"iigibl" 
auyr issue, because All Saints did not claim or protest these days as required by

."g"ulution. As these two issues are the only issues remaining within the instant appeal, the Board

hereby closes this case, as explained below'

Pertinent Facf s

on May 8,2}l3,the Medicare contractor issued All saints' notice of program reimbursement

C.NpR;) for the cost reporling period ending on June 30, 2009. On August 26, 2013, the Board

i"""iveá All Saints' Request for Flearing ('RIH) in which All Saints seeks Board review of two

issues-,,provider-specif,rc" SSI percentage calculation and Medicaid eligible days.
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AllSaintssummarizesits..provider-specific,,SSlpercentageissueasfollows:

The provider contends that its SSI percentage published by the Centers for

Med'icareandMedicaidServicesC.CMS)wasincorrectlycomputedbecause
cMS failed to include all patients that were entitled to ssl benefits in their

calculation.

I RFH Tab 3 at unnumbered page 1

2./d at unnumbered Pages l-2.
3 Response at 2
4 Id.

TheProviderisseekingSSldatafromCMSinordertoreconcileitsrecordswith
CMS data and identify records that CMS failed to include in their determination

ofthe SSI percentage. The Provider also hereby preserves its right to request

under separate cover that CMS recalculate the SSI percentage based upon the

Provider's cost reporting period' I

All Saints summarizes its second issue as follows "[t]he [Medicare contractor] failed to include

uli tø"¿i"ui¿ eligible days, including but not limited to^Medicaid paid days, unpaid eligible days,

;iü[ü;t; ffiai"ut"á and proces"sed after the cutoff date and all out of State eligible davs in

the-Medicaid Percentage . . ."2

on August 9,2017 ,the Board received the Medicare contractor's jurisdictional challenge in

*t i"n ìír" contractor claims that the Board lacks jurisdiction to hear the issues in this appeal

U.ã"r" if l Áil Saints' provider-specific SlJ tt*:.tt.l*ady contained within a common issue

related pàiy C'CIRP') group appËal, anq (2).th?. Y:dicate 
contractor has not made a final

deterninatiãn regaraing all Saints' Medicaid eligible days'

The Board received All Saints' Ju¡isdictional Response ("Response") on September 7, 2017 ' In
i;R;.p;"t", Alt Saints makes the following arguments in support of Board jurisdiction:

i. SSIProvider-sPecific

All saints claißs that its "ssl systcmic" issue and its "ssl provider-specifrrc" issue are "separate

anddistinct,''andthatthetwoissuesrepresentdifferent-..components,'oftheSSI.calculalíon.
Ail saints differentiates the SSI "systemic" issue from the SSI "provider-specific" issue by

"i"iÃi"g 
tft"r rfte former "covers more in-depth aspects of the MedPar data but more imporlantly

thetreatmentofMedicareAdvantage,MedicareManagedCare,Medicare+Choiceand/orPaltC
ä"V.t,l'; 

"r 
.""fl as CMS nuting t +õS-R.3 AU Saints states that, in contrast, its SSI "provider-

,pË"ific'issue addresses "uo.iã.,s errors of omission antl ctlnunissio' that do not fìt into the

'systemic emors' categorY."a
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2. Medicaid eligible daYs

With respect to the Medicaid eligible days issue, All Saints states that as the Medicare conffactol

.på"iÁ"äLy adjusred All Saints'ãispropãfiionate share.hospital ("DSH") payment, the. Foard has

ií.lrãi",i* ,"ïear its Medicaid eligibie days issue. All saints also claims that it self-disallowed

its Medicaid eligible days pursuantio Boarâ Rule 7.218). Generally, All Saints argues that "the

documentation necessary to pursue DSH is often not-available from the state in time to include

utl nSHnt¡"¿i"uid Eligiúle Úays on the cost report'"s

Board's Analvsis and Decision i

Applicable Requlatorv Provisions and Board Rules

Pursuant to 42 C.F'R' $$ 405' 1835-405 .1840 (2012), a provider has a right to a Board hearing

*lth *"p""t t" costs cläimed on a timely filed cost report if it is dissatisfied with the final

determination of the Medicare contractór, the amount in contioversy is $10,000 or more (or

$tô,óõ0 f", a group), and the request for hearing is-filed-within 180 days ofthe date ofreceipt of

tt. i.rul ¿eterÃination. tJnder i2C.F.R. g 4051835(axl) (2012), a provider.has.preserved its

.igt t to 
"rum 

dissatisfaction with the amoi¡nt of Medicate payment for a specific item at issue by

"-i?rr".iij 
i*¡¿ing a claim for the specific item on itscost report for the period where-.the

ú;id;í seeks palment that it belieies to be in accordance with Medicare policy; or (ii) self-

ãir"fi"*i"g the specific item by following the applicable procedures for fìling a cost repofi under

;;;ì;;wh;." the provider ,""k, puvm"nithat it*b:li:v::inav not be in accordance with

t¡áà1"-. p"ri"y. in addition, puisuant to 42 C'F,'Pt' $.405'1837(bX1) (2012)' tvvo or m-ore

providers i*d"i "o--on 
ownårship or control that wish to appeal to the Boa¡d a specific matter

àt issue must bring the appeal as a group appeal'

Under Board Rule 4.5 (March 1, 2013), a provider may not appeal an issue from a final

determination iu more than one appeal'

Issue 1-SSI Provider-sPecific

Altlrouglr All Saints filed the instant appeal o!t]t-Yry-1,^2013 NPR on August26'2013' All

saints ias also an original participanióf the QRS WHFC 2009 DSH SSI Percenlage GIRP

Crãrp 
"pp""l 

(pRRB 
-òase 

No . ti-lzz+cCl filed on August 27,2013. In this CIRP group, All

s"mil it:iË¿ its appeal from the identical NPR that serves as the basis for the instant case The

issue contained wifhin 13-32;4GC is described as "[w]hether the Secretary properly calculated

ih" P.orrid"r', IDSHI/ISSII percentage'" Specificalty, the,CIRP group issue stateÌrìent lists a

number of SSI ìal"uiaiion;,à"fi"ien"]es," iuch as availability of MEDPAR and SSA records;

;;il;.-"iigrbl" days; not in agreerne't with provider,s records; fundamental problems in lhe SSI

'percentage" calc.,látion; 
"ouerãd 

v. total clays; non-coveted days such as Exhausted Benefit days,

5 Id. at3.



MedicaresecondPayordays,MedicareAdvantagedays/Medicare+Choice/PartCdays;CMS
irri"g r+ss-n and .ifailuré to adhere to required-notice and comment rule making procedures in

"àîpti"e 
p"fi"y on EB, MSP and MA davs'"6

In its Response, All saints tries to distinguish its"SSI provider-specific" issue contained within

ã;;;;ì;iu|úl from the .,ssr systemiã,' issue invotved in the gIRP group appeal. Although

All Saints argues that its "providei-specific" issue is a challenge to "various. errors.of omission

and commission that do not tit into tire'systemic errors' categoryl,]" All Saints.fails to describe

_v ,rr"l, ,,.oo..,, in its documentation. Á11 saints does not relate any specific "errors of

omission and commission" being challenged in the instant appeal, but, rather, just makes the

leneral statement that it is challenging "other" types of errors'

In addition, All Saints does not further clarify its position in its Final Position Paper, but merely

,"ii"t"t". t¡" "CMS failed to include all patients that were entitled to SSI benefits in their

calculation based on the proviáer's Fiscai year End (June 30)."7 It appears that All Saints is also

;;;;;i"g ;;^lignmenr of the fiscal year underlying its ssl percentage, but such a realignment

;;i;;ä;ñËJ*Lrougtr ^ upp"uí b,rt, rather, through a writren requesr submiued to the

Medicare contractor."

The Board finds, therefore, that All saints has not shown that its ssl "provider-specific" issue

"lt"ll"t;". 
any iifferent SSt components 1!T :T being challenged in the SSI "systemic erors"

|.l;;'CIRp croup pRRB Cur" Ño. r3-3224cc and thar these two issues are the same. since

ÃiiS"i"t.' SSl",,syste'ric "rio.r" 
irru" is already contained within a mandatory CIRP group, the

b-à*Jlr"*uv ¿iråirr". All Sainrs' "provider-specific" issue from the instant appeal'

Issue 2-Medicaid eligible daYs

In its jurisdictional challenge, the Medicare contractor argues that All Saints did not claim, on its

"r-irlJã ""rt 
*port, the Meãicaid eligible days at issue in the instant appeal, therefore, the

Medicare contractor ¿i¿ 
"ot 

ir.u" u i-al detármination with respect to these days and the Board

does not have jurisdiction toîãnsiá", them. The Medicare contractof goes on to state that Audit

f,lj;,''¡.;;i t 'o,, al suin,r' auJit report shows that the contracTor added 702 Medicaid eligible

;;;. il;; ."rtl"*"n of tl" .o.r."po.tn T!: contractor asserts that All Saints is now, wìthin

i;'R¡H,;"î""rting additionaL Medicaid eligible days that it never claimed or protested on its as-

niJ""í tó..t as:required under the applicable regulations'

InitsResponse,{llSaintsSupportsitsasserlion.thattheBoardhasjurisdictionoveritsMedicaid

"iìgîuiàìãy. 
uí 

"ìuim;.,g 
ttruiii "self-disallowed" these days "in accordance with Board Rule

i.ítìl - Ál Sãint, olrnã.gu., for Board jurisdiction.because "the [Medicare contractorl

adjusted the provider['s] pSH f^"¿l tlt" piovider is dissatisfìed with its DSH reimbursement'"ro

All Saints Medical Center

PRRB Case No. 13-3249

Page 4

ú PIIRB Case No. 13-3224CC P.]"llEx' 2
? FPP at 8.
8 See 42 C.F.R. $ 412 106(bX3) (2013)'
e Jurisdictional Challenge at Ex JC-l '
ìo Response at 3
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AllSaintsfiledaJuly2l,2ol|responsetotheBoard,sAlertl0inwhichitrecountsthe
impedimenrs ir faced when *"nlping ro obtain a :oTpl:te 

Medicaid eligible days list prior to its

iåîir.p",i ,ru",ission due ¿ut. üol"u"r, under the jurisdictional regulations goveming Board

i;rdiil;" for All Saints, June 30, 200g cosr reporling period, All saints was required to have

litfr". in"l"¿"¿ a claim for these days on its cost reporl-something A1l Saints declares it was

"r"ù1"ï" 
¿"-rr self-disallowed the days by following_the procedures for filing a cost report

,"äãtþ;t ,l In the insta¡t case, ell 
-saints 

has not shown that it fulfilled either requirement'

thus rhe Board must find that iiãoås not have jurisdiction over All Saints' Medicaid eligible davs

issue.

Conclusion

The Board finds that it lacks jurisdiction to hear All saints' appeal ofthe two issues involved in

the instant case. The Board, ih"."fo.", dismisses these issues and hereby closes this appeal.

Review of this determinatìon may be available under the provisions of 42 U'S'C' $ 13950o(Ð

^¿ 
+Z C.p.n. $$ 405. 1 875 an¿ iOS'tïll upon final disposition of this appeal'

Board Members ParticiPating:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

For the Board:

Board Member

&*/rt* ß,"*-p
L. Sue Antlersen, Esq. v

Enclosures: 42U'5.C. $ 1395oo(f) and 42 C'F'R $$ 405'1875 and 405'18'77

cc: Wilson Leong, Federal Specialized Services

rr 42 c.F.R. $ aos.ls35(aXl) (2008)



DEPARTMENT OF HEALTH & HUMAN SERVICES

14-250s CERTIFIED MAIL

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 2I2O7
4ro-786-267t

t)EC Ì ? ?017

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: JurisdictionalDetermination
All Saints Medical Center
Provider No.: 52-0096
FYE: June 30,2010
PRRB Case No.: 14-2505

Danene Hartley, Appeals Lead
National Govemment Services
MP: INA 101-4F42
P.O. Box 6474
Indianapolis, IN 46206

Dear Mr. Ravindran and Ms. Hartley:

This case involves All Saints Medical Center's ("All Saints"') appeal of its Medicare

reimbursement for the fiscal year ending C'FYE) on June 30,2010. In response to the Medicare

contractor,s jurisdictional challenge, the Provider Reimbursement Review Board ("PRRB" or

"Board'?) hai reviewed Ail Saints' documentation. The Board finds that it does not have

jurisdiction to hear All Eaints' appeal of its Supplemental Security Income ('lsSf') percentage
;,provider-specific" issue, as this issue is already contained within a group appeal, or its Medicaid

"iigibl" 
duyr issue, because Ali Saints did not claim or protest these days as required by

."g.,1utiott. As these two issues are the only issues that All Saints briefed in its Final Position
paier 

C fpp') for the instant appeal, t¡e Bôa1d hereby closcs this casc, as explained below.

Pertinent Facts

on September 3,2013,the Medicare contractor issued All saints' notice of program

reimbursement ('NPR") for the cost reporting period ending on June 30, 2010. On February i8,
2074, tche Board receiveà All Saints' Request for Hearing ("RIH") in whioh All saints seeks

Board review of three issues-"provider-specific" SSI percentage calculation, Medicaid eligible

clays and Medicaid eligible labor room days.

On February 23, 2015, the Board received the Medicare contractor's jurisdictional challenge in

which the cônÍactor claims that the Board lacks jurisdjcfion to hear All Saints' Medicaid eligible

days issue because All saints updaled-and received-all the Medicaid days included on an

amended as-filed cost report. Therefore, the Medicare contractor argues that it did not make a



Àll Saints Medical Center
PRRB Case No . 14-2505
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final determination on the days added in the appeal lequest' The contractor also states that All

Saints failed to protest these days in the amended cost report'

The Board received All Saints' Jurisdictional Response ("Response") on March 18,2015' In its

tesponse, All Saints argues that the Board has jurisdiction over its Medicaid eligible days issue

because (t¡ *t" n4"ai.ite contractor specifically adjusted All Saints' disproportionate share

hospital ù.bSH,f payment, (2) Al1 Saints "se1f-disallowed" its Medicaid eligible days pursuant

to lioard'Rule l.Ziøj, ana(3) All Saints claims that the documentation necessa¡y to support DSH

is ofren not available in timeio include all Medicaid eligible days on the cost report."r

The Board received Ail Saints' FPP on August 23,2017. Within its FPP, All Saints briefs only

two issues-"(1) whether the correct SSI percentage was used in the DSH calculation, and (2)

whether tlre numerator of the'Medicaid fraction' properly includes all 'eligible' Medicaid days,

regardless of whether such days were paid days "2

Board's A4alYsis and Decision

Applicable Requlatory Provisions and Board Rules

Pusuant to 42 C.F.R. $$ 405.1835-405.1S40 (2013), a provider has a right to a Board hearing

with respect to costs cl-aimed on a timely filed cost report if it is dissatisfied with the final

determination of the Medicare contractor, the amount in controversy is $10,000 or more (or

SSO,OOO f'or a group), and the request for hearing is filed within 180 days of the date ofreceipt of

the irnal determinition. rJnder [2C.F.R. $ a05.1835(a)(1) (2013), a provider has preserved its

right to claim dissatisfaction with the amount of Medicare payment for a specific item at issue by

eiiher (i) including a claim for the specific item on itscost report for the period where the

pro.,ridàí seeks palment that it belieies to be in accordance with Medicare policy; or (ii) self-

àisatlowing the specific item by following the applicable procedures for filing a cost report under

protest whãre the provider seeks payment that it beliwes may not be in accordance with

il4edicare policy. In addition, pursuant to 42 C.F.R. $ 405.1837(bX1) (2013), two or more

providers undei common ownôrship or control that wish to appeal to the Board a specific matter

ãt issue must bring the appeal as a group appeal'

Under Board Rule 4.5 (March 1 , 2013), a provider may not appeal an issue from a final

determination in more than one appeal.

Issue 1-SSI "provider-specific"

When Ali Saints filed the instant appeal of its FYE JuÌe 30,2010 cost rcporting pcriod, it

irrcluded the following rcgarding its "provider-specific" isstte:

I Response at 7
2 FPP at 3.
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The provider contends that its[] SSI percentage published by [cMS] was incorrectly

computed because CMS failed to include all patients that were entitled to SSI benefits in
theii calculation . . . The Provider is seeking SSI data from CMS in order to reconcile its

records with cMS data and identif, records that cMS failed to include in their

determination ofthe SSI percentage. The Provider also hereby pfeserves its right to

request under separate cover that CMS recalculate the SSI percentage based upon the

Provider's cost reporting period.3

'With respect to the very last sentence, if All Saints is requesting a realignment of the fiscal year

underlying its SSI percentage, such a realignment is not accomplished tlrough an appeal but

througl a-written rèquest .ub*itt"d to the Medicare contractor.4

'With 
respect to the remaining part of the issue description, the issue statement for the common

issue relãted party ("CIRP") group appeal PRRB Case No. l3-3267GC describes the following

issue: "The Þrdviders . . . contend that the SSI percentages calculated by [CMS] [do] not address

all the deficiencies as described iî Baystate. . ." The providers' issue statement goes on to

describe the following reasons underlying the challenge-availability of MEDPAR and SSA

records, paid v. eligible days, not in agreement with provider's records, fundamental problems in

the SSI percentage calculation, covered v. total days and failure to adhere to required notice and

comment rulemaking procedures. The Board notes that All Saints directly added an appeal of its

June 30, 2010 NPR to this CIRP group in addition to frling the instant individual appeal based on

the same final determinatiort.

Foliowing review ofboth issue statements, the Board finds that All Saints' SSI provider specific

issue in the instant appeal does not challenge any different SSI components than are being

challenged in the SSI issue in CIRP group PRRB Case No. 13-3267GC and that these two issues

are the iame. since All Saints', SSI "systemic enors" issue is already contained within a

mandatory CIRP group, the Board hereby dismisses All Saints' "provider-specific" issue from

the instant appeal.

Issue 2-Medicaid eligible daYs

I¡ its jurisdictional challengc, the Medicare contractor argues that All Saints did not claim, on its

as-filed cost reporl, the Medicaid eligible days at issue in the instant appeal, therefore, the

Medicare contiactor did not issue a {ìnal determination with respect to these days and the Board

¿oes not have jurisdiction to consicler them. The contractor states that All Saints updated-and

received-all ihe Medicaial days included on All Saints' amended as-filed cost repoft, therefore,

the Medicare contractor did not make a final determination regarding the days added in the

appeal request. The contractor also points out that All Saints failed to protest these days in the

amended cost report.

3 RFH TAB 3 at uDnumbered page 1.
a See 42 C.F.R. $ 412.106(bX3) (2012).
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:

In its Response, All Saints supports its asseftion that the Board has jurisdiction over its Medicaid

eligible dãys because it "self-disallowed" these days "in accordance with Board Rule 7.2(B);

beJause '1Le documentation necessary to pursue DSH is often not available from the State in

time to include all DSH/Medicaid EligibÌe Days on the cost report," and because the Medicare

contractor adjusted A1l Saints' DSH uitd ¡t Sãintr is dissatisfied with its DSH reimbursement's

Under the jurisdictional regulations goveming Board jurisdiction for All Saints' June 30, 201 0

cost reporting period, in order to preserve its right to claim dissatisfaction with the amount of
Medicare palment for the specifõ item at issue, All Saints was required to have either included a

claim for these days on its Cost report or self-disallowed the days by following the procedures for

filing a cost report under protest.6 In the instant case, All Saints has not shown that it fulfilled

eithã requirement, thus the Board must find that it does not have jurisdiction over All Saints'

Medicaid eligible days issue.

Conclusion

The Board finds that it lacks jurisdiction to hear All Saints' appeal of the two issues remaining in

the instant case. The Board, therefore, dismisses these issues and hereby closes this appeal.

Review of this determination may be avaiiable under the provisions of 42 u.s.c. $ 1395oo(f)

and 42 C.F.R. $$405.1875 a¡d 405 1877 upon final disposition of this appeal'

Board Members paÍiciÞatins:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

For the Board:

fu^t¿¿ ß"*.- ¡
L. Sue Andersen, Esq. v

Board Member

Enclosurcs: 42U.5.C. $ 1395oo(f) and 42 C.F.R' $$ 405 1875 and405'1877

cc: Wilson Leong, Federal Specialized Services

5 Response at 7.
6 42 c.F.R. $ a05.183s(axl) (2008).



DEPARTMENT OF HEALTH & HUMAN SERVICES,,V(
CERTIF'IED MAIL

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2f2O7
4ro-746-2677

DEC I 2 2017r5-0902

James C. Ravindran, President

Quality Reimbursement Services, Inc.

150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE:

Danene Hartley, ApPeals Lead
National Govemment Services
MP: INA 101-4F42
P.O. Box 6474
Indianapolis, IN 46206

Dear M¡. Ravindran and Ms. HafileY:

This case involves Al1 saints Medical center's 1"All Saints"') appeal of its Medicare

reimbursement for the fiscal year endiirg ("FYE") on June 30, 2011. In response to the Medicare

contactor's jurisdictional challenge, the Provider Reiürb-ursement Review Board ("PRRB" or
,,Board') has reviewcd All Saints' documentation. The Board finds that it does not have

jurisdictíon to hear All saints' appeal of its Supplemental security Income ("SSI") percentage
:.provider-specific" issue, as this issue is already contained within a group appeal, or its Medicaid

"ilgiut" 
auy. issue, because All saints did not claim or protest these days as required by

l."gîtutioo. As these two issues are the only issues remaining within the instant appeal, the Board

hereby closes this case, as explained below'

Pertinent Facts

On June 12,20I4,the Medicare contractor issued All Saints' notice of program reimbursement

('NPR) foi the cost reporting period ending on Jy: 
1-9, 

2011 On December 8' 2014' the

Èoard ¡áceived All Saints' Request for Hearing C'RI'H') in which All Saints requested Board

review of eight issues. Shortly after filing its RF H, All Saints transfened six of its issues to

Ir*ious grorfr appeals. All Saints' rcmairtitrg two issues are its "provider-specific" SSI

percentage calculation and Medicaid eligible days'

within its R-FH, All saints summarizes its "provicler-specific" ssl percentage issue as follows:

Jurisdictional Determination
All Saints Medical Center
Provider No.: 52-0096
FYE: June30,20l1
PRRB Case No.: 15-0902

.fhe provider contends that its SSI percentage published by the centers for

Medica¡e and Medicaid se¡vices c'cMS') was incorrectly computed because

cMS failed to include all patients that were entitled to ssl benefits in their

calculation. . . The proviáer is seeking SSI data from CMS in order to reconcile
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its records with CMS data and identify records that CMS failed to include in their

determination ofthe ssl percentage. The Provider also hereby preserves its right

Ìo request under separate cover that cMS recalculate the sSI percentage based

uporr-th" Provider's cost reporling period.l

All Saints summarizes its second issue as follows: "[t]he [Medicare contractor] failed to include

ail Medicaid eligible days, including but not limited to Medicaid paid days, unpaid eligible days,

eligible days adjidicated and processed after the cutoffdate and all out ofState eligible days in

the,Medicaid Percentage . . ."2

On September 22,2017, the Board received the Medicare contractor's jurisdictional challenge in

whichihe contractor claims that the Board lacks jurisdiction to hear the issues remaining in this

appeal because (1) All Saints' provider-specific SSI issue is already contained within a common

issue related party ('CIRP) group appeal, and (2) the Medicare contractol has not made a final

determination regarding All Saints' Medicaid eligible days'

The Board received A1l saints' Jurisdictional Response ("Response") on october 19,2017. In

its Response, All Saints makes the following arguments in support of Board jurisdiction:

1. SSlprovider-specific

AII Saints claims that its "SSI systemic" issue and its "SSI provider-specific" issue are "separate

and distinct," and that the two issues represent different "components" of thc SSI calculation'

All saints differentiatcs the ssl "systemic" issue from the sSI "provider-specific" issue by

claiming that the former "covers more in-depth aspects of the MedPar data but more importantly

the treat-ment of Medicare Advantage, Medicare Managed Care, Medicare+Choice and/or Part C

days[,]" as well as CMS Ruling 1498-R.3 All Saints states that, in contrast, its SSI "provider-

rpå"ifi"" issue addresses "various errors of omission and commission that do not fit into the

'systemic errors' category."a

2. Medicaid eligible daYs

With respect to the Medicaid eligible days issue, All Saints states that as the Medicare contractor

specificaily adjusted All Saints' disproporlionate share hospital ("DSH") payment, the Board has

¡¡risaiction to trear its Medicaid eligible days issue. AII Saints also claims that it self-disallowed

Its Medicaid eligible days pursuant to Board Rule 7.2(B). Generally, All Saints argues that "the

documentation necessary to pursue DSH is often not_available from the State in tilne to iliclude

all DSH/Medicaid Eligible Days on the cost repoú'"5

i RFH Tab 3 at unnumbered page 1

21d at unnumbered pages 1-2.
r Response at 2.
4ld.
5 ld. at3.
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Board's ÀnalYsis and Decision

Applicable Requlatorv Provisions and Board Rules

püsuanr to 42 C.F.R. $ $ 405.1 s35-405.1840 (2010), a provider has a right to a Board hearing

*ìrlt r".p"r, to costs ciaimed on a timely filed cost report if it is dissatisfied with the final

determination of the Medicare contractór, the amount in controvelsy is S10,000 or more (or

SiO,õóO i"t u group), and the request for hearing is filed.within 180 days ofthe date ofreceipt of

tt"änufdeter;in;íon. UnderfZC.F.R.g4051835(aX1)(2010),aproviderhaspreservedits
¡ãrtii" 

"i.r." 
àlssatisfaction with the amount of Medicare payment for the specihc item at issue

li 
"iar*i iil 

l."luding a claim for the specific item on_its cost report for the period whe.re the

;í";td* Jóil paymãnt that it believes to be in accordance with Medicare policy; or (ii) self-

ãi.uflã*mg tft. specific item by following the applicable procedures for filing a cost report under

p.oi".t *tãt" ttte provider seeks payment that it believes may not be in accordance with

t¿"¿l*t" poti"y. in addition, pui..tuot to 42 C'F'R' $ 405'1837(bX1) (2014)' two or more

providers undei "o--o. 
o*rrårship or control that wish to appeal to the Board a specific mattef

àt issue must bring the appeal as a group appeal'

Under Board Rule 4.5 (March 1, 2013), a provider may not appeal an issue from a final

determination in more than one appeal'

Issue 1-SSI provider-sPeci{Ïc

whenAllsaintsfiledtheinstantappeaiofitsJunel2,20i4NPR,itinitiallyincludedeight
issues. AÌl Saints describes "Is.u" i" as Disproportionate Share Hospital Payment ("DSH')/SSI

pÀuia"l. Specific and "Issue 2" as DSII/SSI Syitemic Errors. With respect to "l55us 2," All

Suint. ,tatå. úat it is challenging its SSI percentage calculation based upon the following

Àu.orr., availability of túSOîe:R and SSA records; paid v. eligible days; not in agreement with

p.o,rìa"r', ,""ords; 
-fundamental 

problems in the SSI percentage calculation; covered v.-total

ããy.; ,o.r-"ou"red days such as Êxhausted Benefit days, Medicare Second Payor days, Medicare

Aã";;" days/Medicare+Choice/Part C days; CMS Ruling 1498-R and "failure to adhere to

requiredîotice and comment rule making procedures in adopting policy on EB' MSP and MA
-¿-uy. i* Àlt suints transferred its "Issue 2" to CIRP group PRRB Case No. 14-4l02GC on

August 12,2015.

In its jurisdictional challenge, the Medicare contractoL clains that All Saints' SSI Provider

Sp""úi" issue is duplicativè óf its SSI Systemic Errors issue. In its Response, All Saints tries to

ãistinluish the t*oìrr.r". by arguing thát its "provider+pecifìc" issue is a challenge to "various

errors'of omission and commissliutr flrut do not fit into the'systemic errors' category." However,

All saints fails to describe any additional "errors" in its documentation for Issue 1 nor does it

;il"u,,,t specific ,.errors of ámission and commission" being challenged in the instant appeal,

bÙt, rathár, just makes the general statement that it is challenging "other" types oferors.

6 RFH TAB 3 at unnumbered Page 2.
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In addition, All Saints does not further clarify its position in its Final Position Paper ("FPP"), but

merely reiterates that "CMS failed to include all patients that were entitled to SSI benefits in

their calculation based on tlle Provider's Fiscal Year End (June 30)."7 It appears that All Saints is

also requesting a realignment ofthe fiscal year underlying its ssl percentage, but such a

realignment is not accomplished through an appeal but, rather, through a witten request

submitted to the Medicare contractor.s

The Board finds, therefore, that All Saints has not shown that its SSI "provider.specific" issue

challenges any d.ifferent SSI components than are being challenged in the SSI "systemic errors"

issue in CIRP group PRRB Case No. l4-4102GC and that these two issues are the same. Since

All saints, ssf ,.systemic errors" issue is already contained within a mandatory GIRP group, the

Board hereby dismisses Al1 Saints' 'þovider-specific" issue from the instant appeal.e

Issue 2-Medicaid eligible daYs

In its jurisdictional challenge, the Medicare contractor argues that All Saints did not claim, on its

as-filed cost report, the Medicaid eligible days at issue in the instant appeal, therefore, the

Medicare contractor did not issue a final determination with respect to these days and the Board

does not have jurisdiction to consider them. The Medicare contractor specifically states that it
added Medicaid eligible days in the NPR and that All Saints' "original cost leport submission

was filed with no P¡otested Amounts."ro The conÍactor asserls that All Saints is now, within its

RFFI, requesting âdditional Medicaid eligible days that it never claimed or protested on its as-

fìled cost report as required under the applicable regulations'

In its Response, All Saints supports its assertion that the Board has jurisdiction over its Medicaid

eligible days by claiming that it "self-disallowed" these days "in accordance with Board Rule

7 2(B).- All Saints also argues for Board jurisdiction because "the [Medicare contractor]

adjìsíed the Provider['s] OSU [ana1 the Piovider is dissatisfied with its DSH reimbursement."rl

Under the jurisdictionaì regulations governing Board jurisdiction for All Saints' June 30,2011

cost repoÍing period, in order to preserve its right to claim dissatisfaction with the amount of
Medicãrc payment for the specific item at issue, All Saints was required to have either included a

claim for these days on its cost report or self-disallowed the days by following the procedures for

fìling a cost report under protest.12 In the instant case, Ali Saints has not shown that it fulfilled
eithei requirement, thus the Board must find that it does not have jurisdiction over All Saints'

Medicaid eligible days issue.

7 FPP at 8.
I See 42 c.F.R. $ 412.106(bX3) (2013)
e See Board Rule 4.5 (Ma¡ch 1, 2013).
¡o Jurisdictional Challenge at 2.
rr Response at 3.
12 42 C.F.R. $ 405.1835(aXl ) (2008).
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Conclusion

The Board finds that it lacks jurisdiction to hear All Saints' appeal ofthe two issues involved in
the instant case. The Board, therefore, dismisses these issues and hereby closes this appeal.

Review of this determination may be available under the provisions of 42 u.s.c. s 1395oo(f)

and 42 C.F.R. $$ 405.i875 and 405.1877 upon final disposition of this appeal'

Board Members Participatins: For the Board:

(ü^t¿lo Ár,-.-" tuL. Sue Andersen, Esq.
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.[t. $$ 405'1875 and 405.1877

cc: Wilson Leong, Federal Specialized Services

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
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Provider Reimbursement Review Board
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Referto: 13-3106 & 14-4143 Drc r 3 2017

CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

RE: Requests for Expedited Judicial Review
Wuesthoff Memorial Hospital - Rockledge
Provider No.: l0-0092
FYE: 9/3012008 & 9130/2010
PRRB Case Nos. l3-3 1 06 & 14-4143

Dear Mr. Summar,

The Provider Reimbursement Review Board ("Board") has received the Requests for Expedited
Judicial Review C'EJR) dated December 4,2011 for case numbers 13-3106 and 14-4143' The

Board hereby denies the requests for EJR as the above-referenced appeals were closed by the

Board on December 4, 20i7 and November 15,2017, respectively.

The Board also received the Requests for Postponements dated December 5,2017 fot The

December 12,2017 hearing date in case numbers 13-3106 and 14-4143. The postponement

requests are hereby denied because the appeals have already closed and been removed from the

Board's calendar.

Finally, the Board notes that QÙalily R.eìmhursement Services, Inc. is the representative ofrecord
in case number 13-3106. Unless the Provider submits a letter to the Board indicating otherwise,

the Board will continue to correspond with Quality Reimbursement Services, Inc. for case

number 13-3106.

FOR THE BOARD

L. Sue Andersen, Esq
Chairperson
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Wuesthoff Memorial HosPital

cc:

Case Nos. 13-3106 & 14-4141

First Coast Service OPtions, Inc.
Geoff Pike
Provider Audit and Reimbursement Dept'

532 Riverside Avenue
Jacksonville, FL 32202

Quality Reimbursement Services, Inc'
James C. Ravindran
President
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Federal Specialized Services

Scott Berends, Esq.

l70l S. Racine Avenue
Chicago, IL 60608-4058



'r,x( DEPARTMENT OF HEALTH & HUMAI'I SÉRVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, l4D 2I2O7
470-786-267 L0EC I 5 2617

Certifïed Mail

Maureen O'Brien Griffin, Esq.

Hall, Render, Killian, Heath & LYman

500 North Meridian Street

Suite 400
Indianapolis, IN 46204

RE,: Expedited Judicial Review Determination
valley Health 2007 DSH Medicare/Medicaid Medicare Advantage Days CIRP Group

PRRB Case No.13-l292GC

Dear Ms. O'Brien Griffin:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' December 6,

i017 request for expedited judicial review (EJR) (received December 7,2017)' The Board's

detemination is set f'orth below.

Issu e

The issue for which EJR has been requested is:

. The improper inclusion by the [Medicare Contractor] and the

CenterJ.for Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Advantage patients in the numerator

anâ [denominator] of the Medicare Proxy when calculating the 
.

dispioportionate share hospital (DSH) eligibility and payments l

Statutorv and Requlatory Backqround: Medicare DSH PaYment

Part A of ihe Medicare Act covers "inpatient hospital services." Since 1983, the Medicæe

p.ãgrur1l lt^ puid most hospitals for the operating costs of inpatient hospital se¡vices under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predelermined, standardized

ãmounts p"idír"nurg", subjeòt to certain payment adjustments'3

The PPS statute contains a ttuntber ofprovisions that acljtlst reimhursement based on hospital-

.p""i¡t" fã"i"i. a These cases involve the hospital-specific DSH adjustment, which requires the

secretary to provide increasecl PPS paymcnts to hospitals that serve a significantly

disproponioåate number of low-income patients'5

ì December 6,2017 EJR Requcst at l.
1 See 42 U.S.C. $ l395ww(d)(l)-(s);a2CFR PaTL4lz''
3 Id.
a See 42 \J.5.C. $ l395ww(d)(5).
5 see 42 t-t.s.c. $ l395ww(dx5xF)(i)(l); a2 c F R $ 412 106'
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

l;Opf l., arä pto*y fot utilization by low-income patients, the DPP determines a hospital's

qualifrcátion ur å pSif, and it also determines the amount of the DSH payment to a qualiffing

üo.fituf.t The DPP is âefined as the sum of two fractions expressed as percentages.8 Those two

fractions are referred to as the "Medicare/SSl"e fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The stature,42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits undàr part A of fhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of lhis subchapter ' ' ' '
(emPhasis added)

The Meclicare/sSl fraction is computed annuaìly by cMS, and the Meclicare contractors use

CMS' calculation to compute a ho'spital's DSH payment a{iustment'r0

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(vi)(Q, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a Statc plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to benefts under

part A of lhis subchapter, and the denominator of which is the total

ìumber-of the hospital's patient days for such period' (cmphasis

added)

The Medioare co-rìtractor determincs the number of the hospital's patient days of service for

*hict patl"nts were eligible for Medicaid but not entitled to Medicare Part A, and diúides that

.rumbei by the total nuÃber of patient.days in the same period'lr,

6 See 42u.s.C. $$ l39sww(d)(s)(F)(i)(l) and (d)(5)(FXÐ; 42 c:F'R $ al2'106(c)(l)'
7 See 42u.s.C. öö l395ww(dx5xF)(iv) and (vìi)-(xiii);42 c F R' $ 412'106(d)'
I See 42 tJ.5.c. $ l395ww(d)(5)(F)(vi).
e "SSl" stands for "supplemental Security lncome "
¡0 42 C.F.R- $ 4 r 2.106(bx2)-(3).
,ì 42 C.F,R. $ 412.106(bx4).
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Medicare Advantage Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statuie implementing payments to health maintenance organizations

("HMOs"land competitive medical plans ("CMPs") is found at 42 U'S'C' $ 1395mm' The

ìtatute at í2 U.S.C. ¡ l395mm(a)(5) provides for "pa),ment to the eligible organization under

this section for individuals eruolled under this section with the organization and entitled [o

benefrts under part A of this subchapter and enrolled under part B of this subchapter . . '"
Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refened to as Medicare FIMO patient care days'

In the Septembe r 4, 1990 Federal Register, the Secretaryr2 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Acf 142

U.S.C $ 1395ww(dX5XF)(vi)1, which states that the

disproporlionate share adjustment computation should include

'pátients who were entitled to benefits under Pa¡t 4," we believe

if is appropriate to include the days associated with Medicare

parienis who receive care at a qualified HMO' Prior to December

1, tSSl ,we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

. fold this number into the calculation [of the DSH adjustment]

However, as of Decembe¡ 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with

Medicare patients Therefore, since that time we have been

including ÈMO days in the SSl/Medicare percentage lof the DSH

adjustment]13

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.Ìa

With the creatiàn of Medicare Part C in 1997,r5 Medicare beneficiaries who opted for managed

"ur" "o.rr".ug" 
under Medicare Pañ C were no longer entitled to have payment made for their

carc under Èart A. Consistent with the statrìtory change, CMS did not include Medicare Part C

r2 ofLlealth and Hurrlatl Selvices
13 55 Fed. Reg. 35,990,39,994 (Sept.4, I990)'
t4 I cl.

', the Medicare part C program did not begin operatin' until Ja¡uary l,1999. See P.L. 105-33, 1997 HR 2015,

codjed as az U.S.C. g 1397w-21 Note (c)ì,Enrollment Transition.Rule.- An individual who is enrolled Iin

rr¡"ái"u."l on Decembã¡ 3 I t llt, wittr ai etiglule organizarion under . . [42 u.s.c. l395mm] shall be considered

to ue en¡ollea with that organization on Januiry l, 1999, undcrpart c üfTitle xvlll . . ifthat organ¡zation as a

"ontraciun¿"t 
tt',ut part foiproviding services on January l, I999 ' ." This was also known as

Medicare+Choice. ihe Meáicare Prãscription Drug, Improvement and Modemization Act of2003 (Pub-t' 108-

jz¡1, 
""*t"¿ 

on December g, 2003, replãced the Medicare+Choice p¡ogram with the new Medicare Advantage

program under Part C ofTitle XVIII
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the heatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ('IPPS) proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction ofthe DSH patient percentdge These patient

days should be included in the count oftotal patient days ín the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

ìncluded in the numerqtor of the Medicaidfraction. . . (emphasis

added)r7

The Secretary puryortedly changed her position in the FederaÌ fiscal year ("FFY') 2005 IPPS

final ruie, Oynòting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

inclucle the clays.associated \ilith [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,'18 In response to a comment regarding this change, the Secretary explained that:

... Ile do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense'

entitled to benelìts under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting dsfnal our proposal sîated in the May l9' 2003

proposed rule to include the days associated with M+C
benef.cíaries in the fufedicaid fruclion htstead, we are

adopting a policy to include the patievÍ days for M+C
beneficiaries in the Medícare fraction. . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412. 106(bX2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH..calculation. re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Metlir.are

fraction of the DSÉI calculation.

1669 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
r?68 Fed. Reg.27,154,2'1,208 (May 19,2003).
18 69 Fed. Reg. at 49,099.
te ld.
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Although the chaDge in policy regarding 42 c.F.R. $ 412.106(bx2)(B) was included in the

Augusú l, 2004 Fãderai Register, no change to the regulatg-ry language was published until

liinstZZ',2007 when the FFY 2008 final rule was issued.2o In that publication the S,ecretary

notãd that no regulatory change had in fact occurred, and announced that she had made

"technical correitions'i to theiegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Court for the District of Columbia inl llina Healthcare Services v. Se.belius,zl

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not

acquiesced or taken action to implement lhe decision22 and the decision is not binding in actions

by other hospitals.

Providers' Reouest for EJR

The providers assert that that the Medicare fraction of the DSH calculation is improperly

understated due to the Secretary's eroneous inclusion of inpatient days attributable to-Medicare

aãvantage patients in both the numerator and the denominator ofthe of the Medicare frâction'

The failuîe ìo include stich clays in the Medicaid fraction also understated that fraction The

p.orid"* point out that the authority upon which CMS re-lied to collect Medicare Advantage

ãoys i.rfo.mution is the DSH regulation at 42 C.F.R. $.4.12.106, which includes Medicare

Àil;"g" days in the description of the days included in_the Medicare fraction. However, the

L"àuii"ñurí" for this reguiation, 42 U.S.C. g1395ww(dX5Xf1, makes no mention of the

inclusio"n of Medicaid Advantage days in the Medicare fiaction, only traditional Parl A days'

The providers contend that Meãicare Adyantage beneficiaries are not entitled to benefits under

Part A, but instead are entitled to benefits under Part C. As a result' the Providers are

.frattenging the validity of the legulation to the cxtcnt that 42 C.F.R. $ 412.106 contradicts the

enabling .tutut" ut 42 U.S.C $ l395ww(dX5XF) "

In challenging the validity ofthe regulation, the Providers assert that the regulation was adopted

in violatio-n oi the Administrative Procedures Act (APA). They corrtend that the Secretary

violated the APA when she deprived thc public the opportunity to comment on the regulation'

i6. position *as upheld in thà decisions inboth Atlina I and Allina II.2a

The Providers argue that any Medicare Advantage days that are also dual eligible days cannot be

"o,"int"¿ 
in the Mãdicare ratio for the same reasons as set forth above. Primarily, they believe'

the iegulation requiring inclusion ofdual eligible days in the Medica¡e ratio is invalid and the

¿^Vr tãr*t he counted ir numerator of the Medicaid fractiou. This allegedly irnproper treatment

resulted in the under payment to Providers as DSH eligible providers of services to indigent

20 '12 F ed. Reg. 47 ,130, 41 ,384 (Aug. 22,200'l)-
2t 746 F. Jd 1102 (D.C. Cir'2014).
22 Decenrber 6, 201? EJR Request at 8-
23 Id. a12.
24 ld.
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patients, and includes any other related adverse impact to DSH payments, such as capital DSH

payments.25

With respect to EJR, the providers believe that the Board has jurisdiction over the matter at issue

and lacks the legal authority to decide the legal question presented. The Providers posit that the

Board is not able to addresi the legal question of whether CMS correctly followed the statutory

mandates for rulemaking set forthln the APA and the statute and is bound by Secretary's actions.

The providers do not beiieve that the Board has the authority to implement the effect of Allina I
and Attina II decisions until the Secretary instructs it to do so'26

Decision of the Board

Board's Authoritv

under the Medicare statute codified at 42 U.S.C. $ 1395oo(f)(i) and the regulations at 42 C.F.R

$ 405.1842(Ð(1) (2016), rhe Board is required to glant a provider's EJR request if it determines

ifrat ii; ttre Èáàø frut .iúiir¿iction to conduct a hearing on the specific matter at issue; and (ii) the

Boaàlacks the autho;ity to decide a specific legal question relevant to the specific matter at issue

because the legai cluestiãn is a challenge either to the constitutionality of a provision of a statute

or to the substantivì or procedural validity of a regulatiön or CMS Ruling'

Jr¡ri sdictional Req uireng4ls

The Boa¡d's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific máfier atlssue for eachof the providers requesting EJR. Pursuant to the pertinent

."goiutiån. governing Board jurisdiction, a provider has a.right to a hearing before the Board

*í¡ r".p""tio costs-claimed on a timely fi1cd cosl reporl if it is dissatisfied with the final

determination of the Medicare contractol, the a¡nouut ill colltroversy is $10,000 or more for an

individual appcal or $50,000 ormore for a group, and the request for hearing was timely filed'27

The providers in the group case covered by this EJR request filed appeals oftheir original

notices of program reimbursement ("NPRs") in which the Medicare contractor settlecl the cost

reporting periods ending in 2007 .

For purposes ofBoard jurisdiction over a cost reporling period that ends on or before December

: f , äOOS, the participant may demonstrate dissatisfaction \¡/ith the amount of Medicare

reimbursement for the appealed issue by claiming the sSl/Part c issue as a "sclf-disailowed

cc.rst," prrrsuant to the Supreme Court's reasoning set out in Bethesda I-Iospital Association v'

Bowen.28

2s ld.
2ó Id. atj
2? The regularions governing Board jurisdiction begin 

", 1^? 9 F:l ! a.0.5: I 8-31 For appeals filed on or after

eugusr 2Ï,2008, learingiequest is considered tùnely if it is filed within 180 days ofthe date ofrece¡pt of the final

detemination. 42 C.F.R. S a05 l835(a) (2008)'
28 lo8 s.ct. 1255 (1988).
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Jurisdiction

The Board finds that the Providers involved with the instant EJR request have had Part C days

excluded from the Medicaid fraction, have had a specific adjustment to the SSI fraction, or have

properly protested/self-disallowed the appealed issue such that the Board has jurisdiction to hear

iheir respective appeals. in addition, the Providers' documentation shows that the estimated

amount in controvèrsy for the group appeal exceeds $50,000 and the appeal was timely fìled.

The estimated amount in controversy is subject to recalculation by the Medicare contractor for
the actual final amount in this case.

Board's Analysis Reeardine Its Authority to Consider the Appeaþdlssuç

The Providers within this EJR request filed appeals covering calendar year 2007, thus the cost

reporting period falls squarely within the time frame that covers the Secretary's final rule being

challengãá.2e In addition, the Board recognizes that the D.C. Circuit vacated the regulation in

Allina for the time period at issue in this request. However, the seclelary has not formally ;

acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuilwide versus nationwi de). see generally Grant Med. ctr.

v. Burwelt,'204F. Supp. 1d68,'77-82 (D.D.D.2016), appealfiled,No l6-5314 (D C Cir', Oct

31,2016). Moreo.t er, ìhe D.C. Circuit is the oniy circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or rhe circuit within which they are located. see 42U.5.C. $ 1395oo(f)(1). In

addition, within its July 25,2017 decision in Allina Health Services v. Price,theD.C. Citcuit
Couft agreed with the Board's determination to grant EJR for the identical issue involved in the

instant EJR request.3o ^

Boarà's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiotiorr over the matter for thc subject year and the Providers in

this appeal are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C.F R'

$$ 412.106(bX2XÐ(B) and (bX2XiiiXB), there are no findings of fact

for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.i867); ancl

2e As stated in the Fy 2014 IPPS Final Rule, the Secretary "proposed to readopt the policy of counting the days of
patients enrolled in MA plans in the Medicare íÌaction of the DPP[,]" thus "sought pubìic comments liom interested

parties . . ." ft_rllowirrg publicarion ofthc FY 20l4IPPS Proposed Rulç,78 F€d. Reg.2?578 (May ì0,2013)

Ûltimately, the Secreiiry finalized this DSH policy for FFY 2014 and subsequent years on August I 9, 2013, in the

Fy 20 l4 ipps Final Rule, See 78 Fed. Reg. 50496, 5061 5 (Aug. 19,2ol3). The Provider appeals in the instant EJR

request are all baseduponFY20ìl cost reporting periods and earlier'
r0 See 863 Fed. 3d 937 (D.C. Cir. 2017)-



4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 C.FR. $$412.106(bx2xÐ(B)
à"J tultzitiiiits) properly falls within the provisions of42 u.s.c. g 1395oo(f)(1) and hereby

g.*ìr'tiré Þrovideìs' request for EJR for the issue and the subj ect year. The Providers bave 60

ãuy, f.o- the receipt of this decision to institutJ the appropriate action for judicial review. Since

this is the only issue under dispute in the group appeal, the Board hereby closes the case.
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Board Members participating:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosures: 42 U.S.C. $ l395oo(Ð
Schedule of Providers

FORTHE BOARD:

L. Sue Esq.

Chairperson

cc: Laurie Polson, Palmetto GBA c/o NGS (J-M) (Certified w/enclosures)

Wil.on t"ong, Esq., CPA, Federal Specialized Services (w/enblosures)
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CertifieùMail

Christopher L. Keough, Esq.

Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1564

DEC 1 5 29¡77

Expedited Judicial Review Determination
. RE: HCA 2010 DSH Medicare Advantage Plan Days Group

PRRB CaseNo. 13-1368GC

Dear Mr. Keough:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' December 6,

2017 request for expedited judicial review (EJR) (received December 7,2017). The Board's

determination is set forth below.

The issue in these appeals is:

Whether "Medicare Part C patients are 'entitled to benefits' under

Part A, such that they should be counted in the Medicare Part

A/SSII fraction and sxcluded fi'om the Medicaid fraction
numerator . . ." of the DSH2 adjustment.l

I "SSI" is the acronym for "supplemental Security Income "
2'DSH" is the acronym for "disproportionate share hospìtal "
I Providers' Decsmber 6,2017 EJR Requesl at 4
a See 42U.5.C. $ l39sww(d)(l)-(s);42 CF -P'. Part 412'
5 td.
6 See 42 U.S.C. $ I 395ww(d)(5).
7 See 42 tJ.S.C. $ l 395ww(dx5xF)(i)(l); a2 C'F'R S 4 1 2 106'

Statutory and Requlatorv Background: Medicare DSH Pavment

Pa¡t A ofthe Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital Services under the

proipective payment system CIPPS").4 Under PPS, Medicare pays predetermined, standardized

ämouots p"iai."ttutg", subject to certain payment adjustments'5

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specifrc factors.6 These cases involve the hospital-specìfic DSFI adjustment, which requires the

secretary to providc increased PPS payments to hospitals that serve a sìgnificantly

disproportionate number of low-income patients'7



FICA 2010 Medicare Arlvantage Plan Days Group

Case No. l3- 1368GC
Page 2

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

i;tpÉt.t a.i pro*y rot utilization by low-income patients, the DPP determines a hospital's

à*ii¡"ii* u. å lsír, and it also detèrmines the amount of the DSH payment to a qualifying

üã.prt"1 t The DPP is âefined as the sum oftwo fractions expressed as percentages.'u Those two

fraciions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction' Both of

these fractions consider whether a patient was "entitled to benefits under part A."

The stature, 42U.5.C. $ 1395ww(d)(5)(FXvÐ0, defines the MedicareisSl fraction as:

the fiaction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entirled to

benefits undàr part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter' and the

denominator ofwhich is the number ofsuch hospital's patient days

fo¡ such fiscal year which were made up ofpatients who (for such

days) were entiTled to benefits under part A of this subchapter ' ' '
(emPhasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services c,cMS'), and the Medicare contractofs use cMS' calculation to compute a hospital's

DSH payment adjustrrlent.l I

Thestatute,42U.S.C'$1395ww(dX5)(FXviXII),definestheMedicaidfractionas:

the fraction (expressed as a percentage)' the numerator of which is

the number ofihe hospital's patient days for such period which

consist ofpatients who ifor such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Meclicaid program], but who were not entitled to benefits under

part A ofihisiubchapter, and the denominator of which is the total

iumber of the hospital's patient days tbr such period' (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days of servicc for

wfrich patl"nts were eligible for Mcdicaid but not entitled to Medicare Pa¡t A, and divides that

,ru-u"i by the total nuÃber of patient days in the same period'12

8,Sec 42 U.S.C. gg l39sww(d)(sXFXiXl) and (dX5XFXÐ; a2 C F.R. $ 412.106(cxl).

" snnqàu.s.c. $ö I sqs**iai(s)G)(iv) and (vii)-(xìii);42 cF R $ 412 106(d)'
Io See 42 U.S-C. $ l395ww(d)(5)(F)(vi)
r 42 C.F.R. $ 412.106(bx2)-(3).
t2 42 C.F .R. $ 412.106(bX4).
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Medicare Advantage Program

The Medicare pro$am petmits its beneficiaries to receive services from managed care entities.

The managed óare statute implementing payments to health maintenance organizations

("HMos"fand competitive medical plans ("CMPs") is found at 42 U'S'C' $ 1395mm' The

ìtutut. ut á2 U.S.C.'$ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for indivlduals errolled under dris section with the organizatión and entitled to

benefits under pafi A.of this subchapter and enrolled under parl B of this subchapter . . ."

Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 arc

referred to as Medicare HMO patient care days.

In the Septemb er 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XF)(vi) of the Act [42

U.S.C' $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"pátients who were entitled to benefits under Part 4," we believe

if is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

1, tSSl ,r¡,/e were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, wete unable to

f'old this number into the calculation lof the DSH adj ustment] '

However, as of Docember 1, 198'7 , a field was included on thc

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate thosc FIMO days that were associated with

Medicare patients Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustment]. r'

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.l5

With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Èart A. Consistent with the statutory change, CMS did not include Medicare Part C

rr of Health and Human Services
14 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990)'
t5 ld.
l6The Medicare Part C program didnotbegin operating until Ja¡uary 1,"1999- See PL- 105-33, 1997HR2015,

coclified as 42 U.S.C. g t397w-21 Note (c) "Enrollment Transition Rule.- An individual who is enroJled [ìn

v"ãl"ar"1 on Decembär 3l 1998, with an eligible organization under ' . [42 U.S c. l395mm] shall be considered

to be enrolled with that organization on January l, I999, under part C ofTitle XVlll ' ifthat olganization as a

contract under that parr foi providing services on January l, 1999 " This was also kno\.vn as

Medicare+Chojce. îh" M.ãi.ur" Prãscription Drug, Imprt.rvertcrtt ar)d Modenlization Act of 2003 (|ub L. 108-

I Z3¡, 
"nu"ted 

on December 8, 2003, replàced the Medicare+Choice program with the new Medicare Advantage

program under Part C ofTide XVIIì
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days in the SSI ratios used by the Medicare contractors to calculate DSFI payments for the fiscal

year 20O1-2004. t7

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 20õ+ InpatieniProspictive Payment System C'IPPS) proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

qttributable to the beneficiary should nol be included in the

Medicare fraction of the DSH patient percentdge These patient

days should be included in the count oftotal patient days in the

Medicare fraction (the denomínaTor)' and the patient's days for the

M+C benelìciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fractíon ' (emphasis

added)r8

The Secretary puryortedly chaaged her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, bynoting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include túe ãays asiociated with lPart C] beneficiaries in the Medicare fraction of the DSH

calculation."lf In response to a comment regarding this change, the Secretary cxplaincd that:

. . . I¡/e do agree that once Medicare beneficiaries elect

Medicate Part C coverage, they are still, in some sense,

entítled to henefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal slaîed in the May l9' 2003

proposed rule to include the days associated with M+C
beneficiaries in The Medicaid fraction lnstead, we are

adopting a policy to ínclude the patient days for M+C
beieficiaries in the Medicare fraction ' ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in

the numerator of the Medicare fraction We are revising our

regulaliorrs at $ 412.106(bx2)(i) to include the days

associatcd with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.20 (emphasis added)

This statement r¡/ould require inclusion of Medicare Part C inpatient days in the Medicare

fraction ofthe DSH calculation.

ì?69 Fed. Reg. 48,91 8, 49,099 (4u9 11,2004).
r868 ted. Reg. 27,154,2'7,208 (M^y 19,2003).
ìe 69 Fed. Reg. at 49,099.
20 ld.
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Although the change ìn policy regarding 42 C.F.R. $ 412.106(bx2)(B) was included in the

Augusú 1, 2004 Fãderai Register, no change to the regulalgry language was published until

aulust 22, 2007 when the FFY 2008 final rule was issued.2r In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made

"technical cor¡eitions'j to the iegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As ã resuli, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Court for the District of C olumbia tn Allina Healthcare Services v. Sebelius,22

vacated the FFy 2005 IPPS rule. However, the Providers point out, the decision is not^binding

in actions by ot}er hospitals. Further, the Secretary has not àcquiesced to that decision'21

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part c
patients -" "*titl"d to benefits" under Part A, thereby requiring them to be counted in the

i\4edicare part A,/SSI fraction and excluded from the Medicaid fraction numerator o¡ vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2}04,the Secretary interpreted the term "entitled to benefits under Parl A" to mean

covered or paid by Medicare Pãrt A. In the final rule for the FFY 2005, the Secretary reversed

cours" on.l ¿uurouirced a policy change. This policy was to include Part C days in the Medicare
parr A-ISSI fraction and excluáe theri from the Medicaid fraction effective October 7,2004.24

ln Allìna,the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed rule."25 The providers claim that because the Secretary has

noi acq.,iei"d to the decìsion, the 2004 regulation requiring Part C days be included in the Part

A/SSI iraction and removed from the Medicaid fraction remains in effect as set forlh in 42

C.F.R. $ $ 4 12. 1 0 6(b) (2)(1)(B) and (bX2XiiÐ(B)'

In this case, the provideis contend that ali Part C days should be excluded from the Part A'/SSI

fraction aná the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity ofthe 2004 rule that they claim the Board lacks the authority to grant. The providers

u.gu" ihut since the Secretary has not acquiesced to the decision in Allinu, the Board rer¡rains

bound by thc rcgulation and EJR is appropriate'

2t 72 Fed. Reg. 47 ,130, 47 ,384 (A\tg\st ).2,2007)'

'z2'146 F.3d 1102 (D.c. cir.20l4).
23 December 6, 2017 EJR Request at | .

24 69 Fed. Reg. at 49,099.
2s Allind a¡.1109.
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Decision of the Board

Under the Medicare statute codified at 42 U.S.C. $ 1395oo(f1(1) and the regulations at 42 C'F'R'

S ¿ol.fSqzfOtr) (2016), the Board is required to grant a provider's EJR request if it determines

i¡ut 1;j h" Èáàá h^:úiir¿iction to conduct a hearing on the specific matter 4t issue; and (ii) the

Boarilacks the authoiity to decide a specific legal question relevant to the specific matter at issue

U""uur" the legal questiãn is a challenge either to the constitutionality of a provision ofa statute

or to the substãntive or procedural validity ofa regulation or CMS Ruling'

Jurisdictional Determination for Providers

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on tt 
" 

,p""in" -átter atissue for each of the providers requesting EJR. Pursuant to the pertinent

,"!,-,fæiå* goveming Board jurisdiction, a provider has a.right to a hearing before the Board

*äh ,"rp""tio costs ãlaimed on a timely filed cost ¡eport if it is dissatisfied with the final

determination ofthe Medicare conhactol, the amòunt in controversy is $10,000 or more for an

in¿iui¿rrA appeal or $50,000 or more for a group, and the request for hearing is filed within 180

days of the àåte ofreceipt ofthe final determination 26

All of the participants in the subject group appealed from*original NPRs that were fo¡ the cost

reforting ier;odi ending 2010. i'or ãpp"áts of origìnal NPRs for cost reporting time periods

"niing 
år'o, after Deceãber f t, 200S, the Providers preserve their respective rights to claim

dissatisfaction with the anount of Medicare payment for a specific item at issue by either

including a claim for the specific item on their cost report for the period where the Provider

seeks palyment they believè to be iu accordance with Medicare policy, or self-disallowing the

.p""iti" i"- by following the applicable procedures for filing a cost repoft under protest' See 42

C.F.R. $ aOs.183s(a)(1) (2008).

In addition, the providers' documentation shows that the estimated amount in controversy for the

g.orrp upp"ut exceeds $50,000, as required for a group appeal and the appeal was timely filed'

Íne Lstirnate¿ amount in controversy is subject to recalculation by the Medicare contractor'

Board's Analvsis Reearding lts Authoritv to Consider the Appealed lssue

The providers within this EJR request filed appells.covering the cost reporting period with fiscal

year ending 2010, thus the cost rápoftinþ period falls squarely within tlte tirne fra[re that covers

ír" S*"r"tiy', final rulc being chàllengéd." Th" Boarcl recognizes that the D.C. Circuit vacated

this regulatián in Altina for thã time period at issue in these requests. However, the Secretary

26 42 c.F.R. g 405.1835(a) (2008).
2? As stated in the FY 2014 IPPS Final Rule, the Secretary "proposed to readopt the policy of counting the days of
paticnts cnrollcd in M^ pjans jn the Medicare fiâction ofthe DPP[,]" thus "sought publìc commenls from jnterested

parties . . ." foìlowing publication ofthe FY 2014 IPPS Proposed Rute' 78 Fed' P\eg' 27578 (May l0' 20 i 3)

Úlii-ã"iv, ttre Secreîary finatized this DSH Policy fol lFY.?ola.d]rd subscquel)L yeaß on August l9' 2013' in the

Fy 20 l4 IppS Final Rule. ,Se€ 7I Fed. Reg. 3Oal'0, 5061 5 (Aug. 19,2013). The provider appeals in the instant EJR

rec¡uest are all based upon FYs that began priot Io l0/1/2013'



HCA 2010 Medicare Advantage Plan Days Gronp

Case No. l3-1368GC
Page 7

has not formally acquiesced to that vacatur and, in this regard, has not published any guidance on

how the vacatur is being implemen ted (e.g-, only circuit-wide versus nationwide). See generally

Grant Med. Ctr. v. Burwett,204 F. supp. 3d 68,77 -82 (D.D.D. 2016), appeal filed,No. 16-5314

(D.C. Cir., Oct 31,2016). Moreover, the D.c. circuit is the only circuit to date that has vacated

th" ,"grrluiion und, if the Board were to grant EJR, the Providers would have the right to bring

suit irieither the D.C. Circuit or the circuit within which they are located. See 42 U'S.C.

$ 1 395oo(f)(1). Based on the above, the Board must conclude that it is otheÌwise bound by the

regulalion for purposes of this EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject yeal and the providers in
tJris appeal a¡e entitled to a hearing before the Board;

2) based upon the providers' assertions regarding 42 C'F'R'

$$ 412.106(bXtXÐ(B) and (b)(2XiiiXB), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(iXB) a¡<t (b)(2xiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

an¿ (U)(ZXiliXS) properly falls within the provisions of 42 U.S.C. g 1395oo(f)(1) and hereby

g.utrì. iirá p.o"iáeìs' request for EJR for the issue and the subject year. The providers Ìrave 60

ãuys f.o- ih" receipt of this decision to institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Boarcl hereby closes this case'

Board Members Parlicipatins:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FOR BOARD:

Esq.
Chairperson

Sue

Lnclosures: 42U.5.C. $ 1395oo(f)
Schedule of Providers

cc: Byron Lamprecht, wìsconsin Physicians Service (J-5) (Certified w/schedules)

Wilson Leong, Esq., CPA, FSS (w/Schedules)
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Geoff Pike
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the Msd¡care Contractor challcnged jurisdiction,

contentions.

RE: Wuesthoff Memorial HosPital

Provider No. 10-0092
FYE9/30/2007
PRRB Case No. 13-3053

Dear Mr. Ravindran and Mr. Pike'

The provider Reimbursement Review Board 1.'PRRB" or "Board") has reviewed the documents

i.r,rr"ìtou" referenced appeal. The Board,s jurisdictional decision is set forth below.

BACKGROUJ\D:

The provider was issued an original Notice of Program Reimbu¡sement ('NPR') on February 28,

2013 for frscat year end C,eli?lõilOiZ007- On Àu_qus121,2013, the Provider filed an appeal

;"q;;tah,# eou.a thot ià.níified eight issues. The provider later requested to transfer

vaiious issues to group aPPeals'

onSeptember26,2ol4,theMedicareContractorfiledaJurisdictionalChallengeove¡several
tr;;;;irg in ttris app"at.r In its response.to the J¡risdictional Challenge, the Provider

ä;.iJ ; ;ttf,¿.u* it 
" 

tr,t"¿icaid eligible observarion bed days issue from the appeal.

onDecember5,20lT,CommunityHealthSystems-(..CHS'')SubmittedaReQuest^forExpedited
Judicial Review (,.EJR") or ir," síl p.o"ider specific Issue. on the next day, cHS submitted a

ä;;î;;fthd.à* s.u"rul ir^.*r a- trr" apieal. CHS was never entered as the representative

in this appeal.

OnDecembers,20lT,thereprcscntativeofrccord'.QualityReimbursementServices'lnc'
Crlnð;l ."-ttUiitt"¿itt" Rec¡uest for EJR and the issue withdrawals'

The only issue that remains pending in this appeal is the SSI Provider Specific issue'

I The Provider has s¡nce withdrawn all of the issues ove¡ which

,rr"."Ái" t¡" gout¿ need nol address the Medicare Contractor's



Provider Reimbursement Review Board

Wuesthoff Memorial HosPital

2 Se¿ Provider's lndividual Appeal Request at Tab 3' lssue I and Issue 2

3 1d at Tab 3, lssue I .

5ld
6 ld. at Tab 3,lss're 2.
1 Id.
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BOARD'S DECISION:

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P erc ent age (P r ovider SPecific )

TheBoardfindsthatitdoesnothavejurisdictionove¡thesSlProviderSpecificissue.The
i*ir6"liÃãi -alysis for lssue No. lÏas two relevant aspects to consider: 1) the Provider

älä;iú with úow ttre tr.lfic'¿re Contractor computed the SSI percentage that would be used

todete¡minetheDsHpercentage'and2)tlreProviderpresewingitsrighttorequestlealignment
;;;il s'lÇ;;""nìug" fro- th"i"deral fiscal vear to its cost reporting period'

ThefirstaspectoflssueNo.l-theProviderdisagreeingwithhowtheMedicareContractor

"Àmputed 
tile ssl percentage that would be used to determine the DSH percentage-is

ã"pü-¡t" "f 
tn" syrt.rni. er.o.. issue.2 The DSH Payment/SSl Percentage'(Provider Specific)

issue concems ,.whether t¡" uì¿i"*" ¡¿ministrative Contractor used the correct Supplemental

;;;itl;;;" percenrase i"irrå-nirp-ponionate share Hospiral calculation'.3. .rne
p;;;à;rk legal úasis for Issue No. 1 álso asserts that "the Medicare Contractor did not

ãài"Ãi"" Vã¿lcare DSH reimbursement in accordance with the Statutory instructions at 42

Ü.!î.-l1t;.*i¿lrsxExii;;o The provider arsues thar.,irs SSI percentage published by

tCl¿sl iut in"o.tèótiv 
"o-puted 

' " ''ó

However, the provitle¡,s Systemic Errors issue is "[whetherl the Secretary properly calculated

the providcr,s Disproportionaì" Sttu." ff otpitul/Suiplementfu Security Income percentage'"ó The

f,."ri¿* .iø Uåsis for ilr.lsy.t.-i" E .å.t i.uu" is that "the SSI percentages calculated by

iòi¡lì-ilïri"¿ by rhe Lead iiü;ãi;" contractorl ro sertle rheir cost Reporr [were] incorrectlv

ä;.ir"J . . . .'; irr"., the piovider's disagreement with how the Medicare contractor

calculated the SSI percentage that would bJused for the DSH percentage is duplicæive ofthe

ü.1;l;;;;r, issue that ias been rransfe'ed to a group appeal, case no. I3-2679G. Recause

,í" s;;;; E.rors issue is no longer in the individual appeal as it was transferred to a group

õ;iìt" Board hereby dismisses this aspect of Issue No' 1'

ThesecondaspectoflssueNo.l-theProviderpreservingitsrighttorequestrealigrunerrtofthc
söi;;;;;;ì"gå f.om the federal fiscal year to itscost reporring period-is dismissed for lack of

i*irft"ii". ï.¿er 42 C.F.R. g 412.106(bx3), for.determining a Provider's DSH percentage'

:.lijäirirfir"i 
nrefers that CM-S use its cost rcporting data instead of the Federal fiscal vear' it

mustfumishtoCMS,tluoughitsintermediary,awrittenrequest....''Withoutthis-wlitten
request, the Medicare ContrJctor cannot issue a final determination from which the Provider can
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be dissatisfied with for appealing puryoses, therefore the Boar-d finds that it does not have

jurisdiction over this portion ofthe SSI Provider Specific issue'

EJR Request

42 U.S.C. $ 1395oo(f)(1) and the fegulation at 42 C-F.R..$ 405.1S42(Ð(l) require the Boaid to

grant EJR if it d"t"r-in", that: (i) th-e Board has jurisdiction to conduct a hearing on the specific

åafier at issue; and (ii) the Soará lacks the authority to decide a specific legal question relevant

tã tn, .p."ifr" -attei át issue because the legal question is a challenge either to the

""rrii¡iti"""fi 
y ofa provision ofa statute, or to the substantive or procedural validity ofa

regulation or CMS Ruling.

The Board hereby denies the Provider's request for EJRbecause it does not have jurisdiction

"r"r 
rt 

" 
ssl Provider specific Issue as part of this individual appeal (see discussion, above),

therefore the first requirement of 42 C'F'R' $ 405'1842(Ð(i) is not satisfied'

Additionally, the Board notes that the issue the Provider has requested the Board EJR-is labeled

as Provider Specific, but upon review the Board has determined that the issue is actually the ssl

Systemic Errårs issue staternent. The P¡ovider has transferred the SSI Systemic Erors issue to

case no. I3-2679G.

The Provider states in its request for EJR that it lequested in its issue statement that the Board

eithe¡:

RequirearecalculationoftheSSlpercentageusingadenominatorbasedsolely
on Ëo.r"."d and paid for Medicare days, or alte'ratively, an expansion of the

numerator to inðlude paicl as well as unpaid and covered as weil as non-

covered days. The tsõard should require a recalculation ofthe ssl percentagc

usingadenornirlatorbasedsolelyoncoveredandpaidforMeclicare<lays,or
alteÃatively, an expansion of the numerator to include paid as well an unpaid

and cove¡ed as well as non-covered days'

The Provider then identifies the issue as "whether the centers for Medicare and Medicaid

S;;;i;' (..CMS'.') unlawfully interprets the term "entitled" in applying differential treatment

to the couiting of days to compute thê Medicare disproportionate share hospital ('DSH)

payment.

Thé Provider's initial appeal request for the Provider Specific issue reads:

TheProviclercontendsthattheMACdidnotdetermineMedicareDSFI
reimbulsementinaccordancewiththeStatutoryinstructionsaT42U.S.C.
I i¡gS**tAXS)(F)(i). Specificallv, the-Provider disagrees with the MAC's

ðatculation of the compuiation of the DSH percentage set forth at 42 c.F.R.

$ 4 1 2. I 06(bx2)(i) of the Secretary's Regulations'

The Provider contentls that its' [slc] SSI percentage published by the Centers

for Medicare and Medicaid Serwices C'CMS') was incorrectly computed

because cMS failed to include all patients that were entitled to benefits in their



calculation. The Provider contends that the SSI percentage issued by CMS and

the srrbsequent audit adjustment to the Provider's cost report by the MAC are

both flawed.

The Provider is seeking SSI data from CMS in 
^o1$er 

to reconcile its records

*ììlt Cl¿S data and idJntify records that CMS failed to include'

AlargefocusoftheProvide¡,sEJRrequestrelates.tolhetenn..entitled.''Althoughthisissue
statement does briefly mentioi ñur, a:1"n i r"¿," the Provider goes into much more detail about

this concept in its SSI Systemic Errors issue statement; and again' this issue has been transfened

to a group appeal.

Conclusion

The only issue that remains pending in this appe"lit tl" SSI Provider Specific issue' over which

ifrå-präïiá". ft"s ,"qrr"rt"d th" Boarî grant EiR' The Board hnds that it does not have

iurisdiction over the is.u" 1u""uut" paî of the^issuejs duplicative of the SSI Systemic Erors

ää;ì;;";b;";i;*'i";;i io ä*" 
"o' 

13-261sG and because there is no fìnal

determination witn respect to reãiig"t*tl' Therefore' the Board denies the Provider's request

for EJR over the issue, as ¡urisdi"tiott is airerequisite to granting EJR per 42 C'F'R'

$ 40s.1842(Ð(t).

Reviewofthisdeterminationisavailableundertheprovisionsof42U.S.C.$1395oo(f,tand42
C.F.R. $$ 405.1875 and405'1877-

Provider Reimbursement Review Boald

Wuesthoff Memorial HosPital

Board Members Participating:
L. Sue Andersen, Esq.

Charlotte F. Benson, CPA

Gregory Zieglet, CPA, CPC-A

cc: Federal Specialized Services

Scott Berends, Esq.

1701 S. Racine Avenue
Chicago, IL 60608-4058

For the Board:

PRRB Case No. l3-3053
Ptge 4

Andersen, Esq.L.
Chairperson
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0ËcÌ5Mau¡een O'Br.ien Griffin, Esq.

Hall, Render, Killian, Heath & LYman
500 North Meridian Street
Suite 400 r

Indianapolis, IN 46204
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RE: Expedited Judicial Review Determination

Trinity Health 2007 DSH Medicare/Medicaid Medicare Advantage Days clRP Group

PRRB Case No. 16-2375GC

Community Healthcare System i014 DSH Medicare/Medicaid Medicare Advantage Days

CIRP Group, PRRB Case No. 16-2388GC

Dear Ms. O'B¡ien GríIfin:

Tbe provide¡ Reimbu¡sement Review Board (Board) has reviewed the Providers' December 4,

2017 request for expeditcd judicial review (EJR) (received December 6, 2017). The Board's

determination is set fcrth helow,

Issue

The issue for which EJR has been requested is:

The improper inclusion by the [Medicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Advantage patients in the numerator

and [denominator] of the Medicare Proxy when calculating the 
.

dispioportionate siare hospitaì (DSH) eligibitity and paymcnts'l

Statutor-v ancl Rcqul¡rtor-v Backqround: Medicare DSII Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital seruices under the

proipe"ti.r" pãyment system ("PPS").2 underPPS, Medicare pays predetermined, standardized

àmounts p"i ait"frutg", subject_to certain payment adjustments'3

The ppS statute contains a number ofprovisions that adjust reimbu¡sement based on hospital-

specilic fãctors.4 '.Lhese cases involve the hospital-sper,ifìc DSH adjustment, which requires tìtc

I December 4, 2017 EJR Request at I .

2 See 42 rJ.5.C. $ l395ww(d)(l)-(5); 42 C.F.R. Part 412
1 ld-
a.t¿e 42 U.S.C. $ l395ww(d)(5).
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sectetary to provide increased PPS payments to hospilals that ser.¿e a signifrcantly

disproportionatc number o.F I ow-income patients;'

A hospital may qualify for a DSH adjustment based on its disproportionate patient percenlage

i;DpËt." e.i pro*y fot utilization by low-income patients, the DPP determines a hospital's

à*lin"áti"" ur å OSfu, and it also detèrmines the amount of the DSH payment to a qualifying

i"rpiÑ ifr" OPP is âefined as the sum of two fractions expressed as percentages.s Those two

fractions a¡e refer¡ed to as the "Medicare/SSl"e f¡action and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part A'"

The stature, 42 U.S.C. $ 1395ww(dx5)(FXviXl), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numeratol ofwhich is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled ro

benefits under part A of Lhis subchapter and were entitled to

supflemental security income benefits (excluding any State

su-pplementation) under subchapter XVI of this chapter' and the

denominator of which is the number of such hospital's patient days

for such frscal year which were made up ofpatients who (for such

days) were entìtled 10 benefits under part A of This subchapter ' '

(emPhasis added)

The Medicare/SSl fraction is computed annually by cMS, and the Medicare contractors use

CMS' calculation to compute a hospital's DSH payment adjustment'r0

The sratute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(il), defìnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of tle hospital's patient days for such period which

consist ofpatients who (for such <lays) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were not entitled to benefits under

part A of lhis subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period' (emphasis

added)

The Medicare contraotor determines the number of the hospital's patient days ofservice fo¡

whicti patients were eìigible for Medicaid but not entitled to Medicare Part A, and divides that

.rrr-U". tty the total nuÃb". of patient days in the same period ll

5 See42u.s.c.5 I395ww(dX5XFXiXI); ¿2cFR $ 412 ì06 ^--6se¿42u.s.c.$S1395wv/(dx5xF)(i)(r)and(d)(s)(Fxv);a2-c:Fr{'$412'106(c)(l)'
1 See 42\J.S.C. ðõ l:ss**(oxsxF)(iv) and (vii)-(xiii); 42 C F'R 5 412'106(d)
E Se¿ 42 U.S.C. $ l395ww(d)(5)(F)(vi).
e "SSl" stands for "supplemental Security Income "
ro 42 c.F.R. S 4l2.lo6(bx2)-(3).
r r 42 C.F.R. S 412.106(b)(4).
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Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive sewices from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is fouud at 42 U'S'C' $ l395mrn' Thc

statute at 42 U.S.C. $ l395mm(aX5) provides for 'þayment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and en¡olled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medica¡e HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryr2 stated that:

Based on the language of section 1 886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Parl 4," we believe

it is appropriate to include the days associated with Medicare

patìents who receive care at a qualified HMO' Prior to Decembe¡

1 , 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustrnent] '
Flowêver, as of December 1, 1987, a field was included on the

, Medicare P¡ovider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that we¡e associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage lof the DSH

adjustment].r3

At that time Medicarc Part A paid for HMO services and patients continned to be eligible for

Part A.ra

With the creation of Medica¡e PaÍ C in 1997,ls Medicare beneficiarìes who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under pa¡t A. Consistent with the statutory change, CMS did not include Medicare Pa¡t C

12 of Health and Èluman Services
I3 55 Fed. Reg. 35,990, 39,994 (Sept. a, 1990).
14 ld.
ì5 The Medicare part C program did not begin operating until January 1, 1999. See P.L. ì05-33, 1997 HR 2015'

codif ed as 42 U.S.C. g 139ìw-21 Nore (c) "Enrollment TÌansition Rule.- An individual who is enroìled [in
Meãìcare] on Decembe¡ 3 1 I 998, with an eligible organìzation under . . . [42 U.S.C. l395mm] sha)l be consjdered

ro be enrol¡ed *ith that organizarion on January l, 1999, under part C ofTjtle XVIII . . jfthat organization as a

contract under that part foi providing services on January 1, 1999 . . - -" This was aiso known as

Medica¡e1 Choice- îh" M"ãi"ut" Prescription Drug, lmprovement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Chojce program with the new Medicare Advantagc

program under Pafi C of Titl€ XVÌì1-
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.16

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated lhat:

. . . once a beneficiary has elected to join an M+C plan, that
' beneficiary's benefits are no longer administered under Part A

once a beneficiary elects Medicare Part C, those patient days

attributable to the benefrciary should not be included in the

Medicare fracîion of the DSH patient percentage These patìent

days should be included in the count oftotql patient days in the

Medicare fraction (The denomínator), and the patient's days for the

M+C benefrciary who ís also e.ligible for Medicaid would be

included in the numerator ofthe Medicaid fraction ' . . (emphasis

added)r7

The secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."l8 In response to a comment regarding this change, the Secretary explained that:

. .. IVe do agree lhal once Medicare beneficiarie,s elect

Medicare Part C cotterage, they ure still, in sonte sense,

entitled îo benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May I9, 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction lnstead, we are

adopting a poticy 1o include the patient days for M+C
beneficiaries in the Medicare fraction. . . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction We are revising our

reguìatíons at $ 412.106(b)(2)(i) to include the days

associated \¡/ith M+C benefìciaries in the Medìcare fraction
of the DSH calculation.ìe (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSI-l calculation.

ró69 Fed. Reg. 48,918,49,o99 (,Aug. I l, 2004)-
li68 Fed. Reg. 2?,I 54,2'7,208 (May 19,2003).
r8 69 Fed. Rcg. ar 49,099,
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Although the change in policy regarðing 42 C.F.R. $ 412.106(bx2xB) was included in the

Augusil 1, 2004 Federal Registei, no changc to the regtrlato^ry language was published until

,tu[Ùst ZZ, 2007 when the FiY 2008 fina] nrle was issued.2o In that publication the Secretary

notãd that no regulatory change had in fact occur¡ed, and announced that she had made

"technical corrections'i to theiegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As á result, Part C days were required to be included in the Medioare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius'2\

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not

acquiesced or taken action to implement the decision22 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The Providers assefi that that the Medicare fraction of the DSH calculation is improperly

understated due to the Secretary's eroneous inclusion of inpatient days attributable to Medicare

Advantage patients in both the numerator and the denominator of the of the Medicare fractìon

The failuie ìo include such days in the Medicaid fraction also understated that fraction. The

Providers point out thal the authority upon which CMS relied to collect Medicare Advantage

days information is the DSH regulation aI42 C.F.R. $ 412.106, which includes Medicare

Aávantage days in the description of the days included in the Medicare fraclion. However, the

enabling statuie for this regulatíon, 42 U.S.C. $1395ww(dX5Xf), makes no mention of the

inclusion of Medicaid Advantage days in the Medicare fraction, only traditional Part A days'

The providers contend that Meãicare Advantage benèficiaries are not entitled to benefits under

Part A, but instead are entitled to benefits u¡der Part C. As a result, the Providers are

challengìng the validity of the regulation to the extent tlat 42 C.F.R. $ 412.106 contradjcts the

enabling stalute at 42 U.S.C. $ I395ww(d)(5)(F)'"

In challenging the validity of the regulation, the Providers assert that the regulation was adopted

jn violation oi the Ad¡rìIistrative Proccdures Âct (APA). They contend that the Secretary

violated the APA when she deprivecl the public the opportunity to comment on the regulation'

This position was upheld in thã decisions in both Àllina I anà Atlina II 2a

The providers argue that any Medicare Advantage days that are also dual eligible days cannot be

counted in the Medicare ratio for the same reasons as set forth above. Primarily, they belìeve,

the regulation requiring inclusion of dual eligible days in the Medicare ratio is invalid and the

days Ã¡st be counted in numerator of the Medicaid fraction. This allegçdly improper treatment

reiulted in the under payment to Providers as DSFI eligible providers of services to indigent

patients, and includes any other lelated adverse impact to DSH payments, such as capital DSH

payments.25

20 '12 Fed. F:eg. 47,13o,47,'384 (Atg- 22,2007)-
2) 746F.3d I I02 (D.C. Cir'2014)-
22 Decemlcer 4,2017 EJR Request at 8.
21 ld. arz.
24 ld.
25 ld.
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With rcspcct tÕ EJR, the Providers believe that the Board has jrrrisdiction ovef the matter at issue

and lacks the legal authoíity to decide the legal qìlestion presented. The Providers posit that the

Board is not ablã to address the legal question of whether CMS correctly followed the statutory

mandates for rulemaking set forthln the APA and the statute and is bound by Secretary's actions'

The providers do not beiieve that the Boarcl has the authority to impiement the effec| of Àllina I
and Altína II decisions until the Secretary inst¡ucts it to do so'26

Decision of the Board

Board's Autho¡itv

Under the Medicare statute codified at 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C'F'R'

$ 405.1842(Ð(1) (2016), the Board is required to gfant a provider's EJR request if it determines

that (i) the Èáàá ìrur ¡utiraiction to conduct a hearing on the specific matter at issue; and (ii) the

Boarà-lacks the authoiity to decide a specific legal question relevant to the specific matter at issue

because the legal questiãn is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity of a regulation or CMS Ruling'

Jurisdictional Reqqil'emenb

The Board's analysis begins with the question ofwhether it has jurisdiction to conduct a hearing

on the specific mátter atlssue for eacliof the providers requesting EJR' Pursuant lo thc pettineut

regulatiåns governing Board jurisdiction, a provider has a right to a hearing before the Board

*ih ."rp""ito costs ilaimed on a timely frled cost report if it is dissatisfied with the final

determination of the Medica¡e contractor, the amount in controversy is $10,000 or mo¡e for an

individual appeal or $50,000 or mofe for a group, and the request for hearing was timely filed'27

All of the participanrs in Case No. 16-2388GC filed appeals of their original notices ofprogtam

reimbursement i¿NeRs"¡ in which the Medicare contractor settled the cost reporling period

ending 6/30/20i4. case No. 16-2375GC includes 3 parlicipants appealing from original NPRs

and 4iarticipants appealing from revised NPRs ("RNPRs") in which the Medicare contractor

settled the cost repoÍing period ending 6/30/2007 '

For ¡rrposes ofBoard jurisdiction over a cost repofting period that ends on or before December

:1, åOO-S, the particìpant may demonstrate dissatisfaction with the amount of Medicare

reimbursement for the appealed issue by claiming the sslÆart c issue as a "self-disallowed

cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospilal Associctlion v

Bowen.28

For appeals of original NPRs for cost reporting time periods ending on or after December 31,

ZOOS, ihc Providers preserve their respective rights to claim dissatisfaction with the amount of

26 ld. at '7

27 The regulations governing Board jurisdiction begin at 4^2 C F.R. S 405.I 835- For appeals filed on or aftel

August z'Í, 200g, a hearing request is considered timely if it is filed \ryjthin I 80 days of the date of receipt of the final

cletè¡mination. 42 C.F.R. $ 405.1835(a) (2008)'

'?3 108 s.ct. 1255 (1988).
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Medicare payment for a specific item at issue by either inciudìng a claim for the specific item on

their cost report for the period whcre the Provider seeks payment they heliÊve to be in
accordance with Meclicare policy, or self-disallowing the specific item by following the

applicable procedures for filing a cost repofl under protest' See 42 C.F'R. $ 405.1835(a)(l )
(2008).

For appeals of RNPRs for cost reporting periods ending in the 2007 calendar year, the ?roviders

must ãimonstrate that the issue under revie\¡/ was specifically revisiled on reopening.2e

Jurisdiction

The Providers involved with the instant EJR request have had Part C days excluded from the

Medicaid fraction, have had specific adjustments to the SSI fraction, or have properly
protested/self-disallowed the appealed issue such that the Board has jurisdiction to hear their

respective appeals.3o In addition, the Providers' documentation shows that the estimated amount

in controversy for each group appeal exceeds 550,000, as required for a group appeal and the

appeals were timely filed.

Board's Analysis Regardins Its Authoritv to Consider the Appealed Issue

The Providers in the gtoups within this EJR request filed appeals covering cost reporting years

6/30/2007 and 6/30/2014, thus the cost reporting periods fall squarely within the time frame that

coverstheSecretary'sfìnalrulebeingchallenged.3rlnaddition,theBoardrecognizesthatthe
D.C. Circuit vacated the regulation in Allina for the time period at issue in this
reqùest. However, the Secretary has not formally acquiesced to that vacatur and, in this regard,

has not published any guidance on how the vacatur is being implemented (a.g., only circuilwide
versus nationwide). See generally Grant Med Ctr. v But-well,204 F. Supp. 3d 68,17-82
(D.D.D. 2016), appeal fited,No. 16-5314 (D C. Cir., Oct 31,2016)' Moreover, the D.C. Circuit

is the only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the

Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which

rhey are locared. see 42tJ.s.C. $ 1395oo(f)(1). In addition, within its July 25,2011 decision in
Àllina Health Service,s y. .Price, the D.C. Circuit Court agreed with the Board's detetmination to

grant EJR for the identical issue involved in the instant EJR request.32

2e For any provìder that files an appeal fiom a revised NPR ("RNPR") issued after August 2l, 2008, the Board only

has jurisdiction to hear that provider's appeal of matters that the Medicare contractor specilìcaìly revised within tlrc

RNPR. Se¿ 42 c.F.R. $ 40s.l 889(bX1) (2008)
30 On December 5, 2017 , one of the Medicare contractors, Vy'isconsin Physicìans Service ("WPS"), filed an

objection ro the EJ R request for PRRB Case No. 16-23 88GC. In its filing, V/PS argues that the Board should deny

ùe EJR request because the Board has the authority to decide the issue under appeal since the Board is not bound by

the Secretary, s regu latjon that the federal d islrict court vacated in A llina. The B oard's explanation of its authority

regarding this jssue addresses the arguments set out in WPS' chalJenge
3r As stated in the FY 2014 IPPS Final Rule, the Secretary "proposed to rQadopt the policy ofcounting the days of
patients enroì1ed in MA plans in the Medicarc lractior of the DPP[,]" thus "sought public.comments from interestcd

parties . . ." following publication oflhe FY 2014 IPPS Proposed Rule, 78 Fed. Reg.27518 (May 10,2013).

Ultimately, the Secrerary finalized th js DSH policy for FFY 20 Ì 4 and sùbsequent years on August | 9, 2013, in the

Fy 2014 lpps Final Rule. See 78 Fed. Reg.5049ó,50615 (Aug. 19,2013). The Provider appeals in the instant EJR

request are aìlbased upon FYsthatbegan prior lo 10/l/2O13 and earlier'
32 See 863 Fed. 3d 937 (D.C. Cir. 2017).
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Board's Decision Regarding the EJR Request

The Boa¡d finds that:

1) it has jurisdiction over the matter for the subject years and the Providers
in these âppeals are entitled to a hearing befi:re the Board;

2) based upon the Providers' assertions regarding 42 C'F.R'

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C:F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42
c.F.R. $$ 412.106(bX2XÐ(B) and (bX2Xiii)(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiÐ(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

grants the Providers' request for EJR fo¡ the issue and the subject years. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute in each group appeal, the Board hereby closes the cases.

Board Members Participatine:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory L7. Ziegler, CPA, CPC-A

FORTHE BOARD

.:#,/^!--
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.5.C. $ l395oo(-f)
Schedules of Providers

Danene llartley, National Govemment Selices (J-6) (Certified enclosures)

Byron Lamprecht, Wisconsin Physicians Service (J-8) (Certified w/enclosures)

Wilson Leong, Esq., CPA, Federal Specialized Services (w/enclosures)
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Prov¡der Reìmbursement Review Board
1508 Woodlawn Drive, Suite 100
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4LQ-746-267 r

Certified Mail

Elizabeth A. Elias
Hall, Render, Killian, Heath & LYman
500 North Meridian Streèt, Suite 400
Indianapolis, IN 46204

RE: Expedited Judicial Review Request
Hall Render DSH MedicareMedicaid Fraction Part C Days Groups

FYE: 2007,2009-2011
PRRB CaseNos.: 13-i879GC, 14-2566GC' 15-0399GC, 15-1615GC' l5-2008GC and

15-2881GC

Eear Ms. Elias:

On November 21, 2017, the Provider Reimbursement Review Boa¡d ('PRRB" or "Board")

received a request for expedited judicial review ("EJR") (dated November 20, 2017) for the above-

referenced grõup appeali. The Board has reviewed the request and hereby grants EJR for the issue

in these group appeals for all Providers, as explained below

The issue in these group appeals is:

The improper inclusion by the [Medicare contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient days

. atüibutable to Medicare Advantage patients in the numerator and

[denominator] of the Medicare Proxy when calculating -the
ãisproportionãte share hospital (DSH) eligibility and payments.l

Statutorv and Regulatorv Background: Medicare DSH Pavment

part A ofthe Medicare Aot covers "inpatient hospital serviccs." Since 1983, the Medicare program

has paid most hospitals lor the operating costs ofinpatient hospitat seruices under the prospective

payment system (',PPS").2 Under PPS, Medicare-pays predetermined, standardized amounts per

àischargc, subject to certain payment adjustments.3

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-

specific factors.a The instant cases involve the hospital-specific DSH adjustment, which requires

I November 20, 2017 EJR Request at 2.
2 See 42U.5.C. $ I395ww(d)(l)-(s);42 C.F.R. Part 412.
1ld.
4 See 42 tJ.S.C. S l395ww(dX5).
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the Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionatc nrmber of lcrw-income patients'5

A hospital may qualify for a DSH adjustment based on its disproporlionate palient percentage

i;opÉf ¿ ar'u p.o*y for utilization 
-by 

low-income patients, the DPP determines a hospital's

à*ti¡"âtio" ur u nSH, then is used to determine the amount of the DSH payment due to the

ö;ilõi;;-¡oõúl-t Ti" Dpp i. defrned as the sum of two fractions expressed as percentages.E

firor" t*o fraôtions a¡e the "Medicare- or *SSI"e fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The sratute, 42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of iuch hospital's patient days for such period which

were made up of patients who (for such days) wete entitled to

benefits undàr part A of this subchapter and w.ere entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal ycar which were made up of patients who (for such

days) were entitled to benefits under part A of thii subchapter ' ' '

(emPhasis added)

The Mcdica¡e/SSI fraction is computed annually by the centers for Medicare & Medicaicl Services

t:.Cfr¡S.), and utilized by the Médicare contÍactors to compute a hospitaì's DSH eligibility and

payment adjustment.lo

The stature,42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were n ot entitled to benefits under part

A of this-subchapter, and the denominator of which is the total

number of the hospital's patient days for such period' (emphasis

added)

5 See 42U.5.C. $ l39sww(d)(s)(F)(i)(l); a2 c F R $ 412 106
6 see 42U.s.c. $$ t 39sww(dx5xF)(j)(l) and (d)(s)(F)(v); a2 c-F R $ 41210ó(c)(l)'
?,sc¿42 ll.S,c. $$ 1395ww(dX5XFXiv) and (vii)-(xiii); 42CFR S 4l2 106(d)'
I See 42 U.S.C. $ 1395ww(d)(5)(F)(vi).
, iSSI,, rtrnd. fo-r 

,,Supptemántal íecurity Income." The terms "SSI fiaction," "SSI%," "SSl ratio" and "Medìcare

fiactjon" are synonymous and used interchangeabJy within this decision'
r0 42 C.F.R. g 412.106(bx2)-(3).



Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive setvices from managed care entities.

The managed care-stut rtã i-plementing payments to health maintenance organizations ("HMOs")

and compãtitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The statute at 42

U.S.C. $:l395mm(a)(5) piovides for "payment to the eligible organization under this section for

individuals enrolled under this section with the organization and entitled to benefits under part A

of this subchapter and enrolled under part B of this subchapter . ." Inpatient hospital days for

Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are referred to as Medicare

HMO patient care daYs.

In the September 4, 1990 Federal Register, the Secretaryr2 stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe AcI [42
U.S.C. $ 1395ww(d)(5XFXvÐ1, which states that the

disproportionate share adjustment computation should include

"pátients who were entitled to benefits under Part 4," we believe it
iÁ appropriate to include the days associated with Medicare patients

who receivc cale at a qualified I'IMO' Prior to December I' 1987 
'

we were not able to isolate the days of ca¡c associatcd with Medicare

patients in HMOs, and therefore, were unable to fold this number

into the calculation [of the DSH adjustment]' However, as of
December 1,1987, a field was included on the Medicare Provider

Analysis and Review (MEDPAR) fìle that allows us to isolate those

HMO days that we¡e associated with Medicare patients' Therefore,

since that time we have been including HMO days in the

SSl/Medicare percentage [of the DSH adjustment]'r3

At that time Medicare Part A paid for HMO services and patients continued to be eligible f'or Part

A.r4

with the creation of Medicare Part c in 1997,rs Medicare beneficiaries who optetl for rnartaged

care covefage untler Mcdicare Parl C werc no longer entitled to have payment made for theìr care

Hall Render DSH Medicare/Medicaid Fraction Part C Days Groups

EJR Determination
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The Medicare contractor determines the number of the hospital's patient days of service for which

patie¡ts were eligible for Mcdicaicl but not entitled to Medicare Part A. and divides that mrmber

ty the total numùer ofpatient days in the same period'rl

'r 42 C.F.R. $ 412.106(bx4).
12 of Health and Human Services

'3 55 Fed. Reg. 35,990, 39,994 (Sept 4, 1990).
to ld.
t5 The Medicarç part Ç prngram dirì not hegin o¡erating ttntil Jantlaryl,1999. Se¿ P.L l05-33, 1997HR2015,

codifed as 42 U.S.C. S 
j 39;w-21 Note (c) "Enrollment Transitjon Rule.- An individual who is enrolled fin

Meáicarel on Decembår 31 1998, with an elìgible organizatjon under. . . [42 U.S.c. l395rnrn] shall be corsidered

to b" enrolled *ith that organization on January l, 1999, under part C ofTitle XVlll . . ifthat organization as a

contract under that part foi providing services on January 1,1999 . . . ." This was also known as
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under pafi A. Consistent with the statutory change, CMS did not include Medicare Parl C days in

the SSI ratios uscd by thc Medir¡are contlactors to calculate DSH payments for the fìscal years

2001-2004.t6

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2Oõ4 Inpatieni Prospìctive Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the
' Medicare fraction of lhe DSH patíent percenlqge These patient

days should be included in the count of totql patient days in the

Medicaidfraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the ni*"roto, of the Medicaid fraction 't7

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS final

rule, by noting shè was';revising our regulations at [42 C.F.R.] $ 412.106(bx2)(i) to include the

dayá associatá with [Part C] beiefrciaries in the Medicare fraction of the DSH calculation."r8 In

response to a comment regarding this change, the Secretary explained that:

.. We do agree that once Medicare beneficiaries elect

Medícare Part C cotterage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with the

commenter that these days should be included in the Medicare

fraction of the DSH calculation. Therefore, we are not

adopting as Jinal our proposal stated in the May 19' 2003

proposed rule to include The days associated with M+C
beneficiaries in the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for M+C
beneficiaríes in the Medicare fraction ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in the

nume¡ator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Metlicare fraction of the DSII
calcu lation.l9

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L- 108-

173), enacted on December 8, 2003, replàced the Medìcare+Choice program \¡r'ith the ne\ry Medicare Advantage

protsram urìder Paú C ofTille XVIII
ró 69 Fed. Reg. 48,91E, 49,099 (Aug. I1,2004).
f? 68 Fed. Reg.27,154,27,208 (May 19,2003) (emphasis added)'
rE 69 Fed. Reg. at 49,099.
re /d (emphasis added).
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consequently, within the secretary's response to the commenter, the Secretary announced that

cMs would include Medicare Part c inpatient days in the Medicare fraction of the DSH

calculation.

Although the change in policy regarding 42 C.F.R. $ 412,106(bx2xB) was included in the August

ll,20i4 Federal Regisfer, no change to the regi]latory language was published until August 22,

20ô7 when the FFy t00g final rule was issued.2O In that publication, the Secretary noted that no

substantive regulatory change had in fact occuned but that she had made "technical corrections"

to the regulatory language consistent with the change announced in the FFY 2005 IPPS final rule.2l

As a reitÌt, the pertìnent regulatory language was "technically corrected" to reflect that Part C

days were iequirèd to b. included in the Medicare fraction of the DPP as of october 1'2004-'

The U.S. Circuit Court for the District of Columbia in Atlina Healthcqre Services v. Sebelius,22

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not

acquiesced or taken action to implement the decision23 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question ofwhethcr Mcdicare Part C patients

are *entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare Part

A/SSI fraction and excluded from the Medicaid fraction numerator or v.ice vetsa.

Prior to 2004, the secretary treated Pafi c patients as not entitled to benefits under Part A From

lgg6.2004,the Secretary interpreted the teim "entitled to benefits under Part A" to mean covered

or paid by Medicare paft A. ú the final rule for the FFY 2005, the Secretary reversed course and

unnorrr"éd a policy change. This policy was to include Part c days in the Medicare Part A/SSI

fraction and eicluåe them from the Medicaid fraction effective October 1,2004.24

In Allina,the Court affirmed the district couf's decision "that the Secretary's final rule was not a

logical outgrowth oft}e proposed rule."25 The Providers claim that because the Secretary has not

acfiuiesced"to the decision, tire 2004 regulation requiring Part C days be included in the Part A/SSI

fraction and removed from the Medicaid fraction remains in ellèct as set forth in 42 C.F.R'

$$ 412. 106(bX2)(i)(B) and (bX2XiiÐ(B).

In this case, the providers contend that all Par-t C <lays shoultl be excluded from the Part A/SSI

fractig¡ arri the Medicaid-eligiblc PaIt C days should be included in the numerator of the Me<licaid

fraction. To obtain reliei the-Providers seek a ruling on the procedural and substantive validity of

rhe 2004 rule that the Providers claim the Board lacks the authority to grant. The Providers argue

20 '12 Fed. ß:eg,. 4'7 ,130,47,384 (Aug 22,2007).
2t Id.
22 746 F.3d 1102 (D.C. Ctr'2014)
23 November 20, 2017 EJR Requesì at 8'
24 69 Fed. Reg. at 49,099.
25 Allina at 1109.
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that since the Secretary has not acquiesced to the decision in Allina, the Board remains bound by

thc rcgulation and E.IR is appropriate.

Decision of the Board

Board's Authority

under the Medicare statute codified at42IJ.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.
g 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal questiòn relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Requiremenls

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific matter at issue for each of the Providers requesting EJR. Pùsuant to the pertinent

regulations governing Board jurisdiction, a provider has a right to a hearing before the Board with

reipect to costs claimed on atimcly filed cost report if it is dissatisfied with the finâl determination

of ihe Medicare contractor, the amount in controversy is $10,000 or more for an individual appeal

or $50,000 or.more fbr a group, and the request for hearing was timely filed.2ó

The Providers included in this EJR request filed appeals of either original notices of program

reimbursement NPRs or revised NPRS ("RNPRs") in which the Medicare contractot settled cost

reporting periods ending between September 30,2007 ' 
and Decembe¡ 3l ' 2011 .

For Providers with appeals filed from original NPRs for cost reporting periods ending before

December 31, 2008, the Providers may demonstrate dissatisfaction with the amount of Medicare

reimbursement of the Part C days issue by claiming the issue as a "self-disallowed cost" pursuant

to the Supreme Court's reasoning set out in Bethesda Hospital Association v. Bowen.21

For Providers with appeals filed from original NPRs for cost reporting time periods ending on or

after December 31, 2008, a Provider preserves its right to claim dissatisfaction with the amount of
Medicare payment for the Pa¡t C days issue by either (1) including a claim for the specifrc item

on its cost report for the time period i¡r situations where the Frovider seeks payment that it bclicvcs

26 For appea Is filed on or after August 2 I , 2008, a hearing request is considered tinely if it is filed within I 80 days

ofthe dátè ofreceipt ofthe final determination. 42 C.F.R. $ 405.1835(a) (2008).
,7 485 U.S. at 399 (l98B). Under the facts ofBethesda,the Board initially found that it was withoùt jurisdiction to

review the providers' challenge to the Secretary's regulation regarding apportionment of malpractice insurance costs

because thé providers had "self-disallowed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme CouIÎ held that "[t]he Board may not decline to consider a provider's challenge to a

regulation ofthe Secietary on the gound that the provider faiÌed to contest the regulation's validity in the cost report

submitted to [the Medicare Contractor]." The Court went on to state that "the submission ofa cost reporl ¡n tulì

compliance with the unambiguous dictates ofthe Secretary's rules and regulations does not, by itself, bar the

provider lÌom claiming dissatisfaction \.vith the amount ofreimbursement allowed by those regulations."
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to be in accordance with Medica¡e policy, or (2) self-disallowing the specific item by following

the applicable procedures for filing cosf re.ports under protest in situations where the Provider seeks

paymånt that ii beiieves may not be allowáble or may not be in accordance with Medicare policy.28

For Providers with appeals filed from RNPRs issued after August 21, 2008, the Board has

jurisdiction to hear a Provider's appeal of matters that the Medicare contractor specifically revised

within the Provider's RNPR.2e

Jurisdictional Determination fo¡ the Provider

The Board finds that all the Providers involved with the instant EJR request have had an adjustment

to the SSI ratio on their respective NPRs/RNPRs or have properly self-disallowed tlie appealed

issue such that the Board has jurisdiction to hear their appeals. In addition, the Providers'

documentation shows that the estimated amount in contovelsy for each group appeal exceeds

$50,000 and the appeals were timely filed. The estimated amount in controversy is subj ect to

recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analvsis Reeardins Its Authoritv to Consider the Appealed Issue

The providers within this EJR request filed appeals covering cost reporting pcriods cnding in 2007

and 2009-2011, thr.rs the cost reporling periods fall squarely rzvithin the time frame covered by the

Secretary's final rule being challenged in this EJR request.3o The Board recogrrizes that the D.C.

Circuit vacated the regulation i¡ Allina for the time period at issue in these requests, however, thc

Secretary has not formally acquiesced to that vacatur and, in this regard, has not published any

guidance on how the vacatur is being implemented (e.g., only circuit-wide versus

nationwide).3r Moreover, the D.C. Circuit is the only federal circuit to date that has vácated the

regulation and, if the Board were to grant EJR, the providers would have the right to bring suit in

feãeral courl in either the D.C. Circuit or the federal circuit within which they are locafed. See 42

u.s.c. g 1395oo(f)(1). In addition, wirhin its Jìuly 25,2011 decision in Allina Health services v.

price,32 theD.C. Circuit Couf agreed with the Board's decision to grant EJR for the identical issue

involved in the instant EJR request. Rased on the above, the Board must conclude that it is
otherwise bound by the regulation for purposes of this EJR request 33

28 See 42 C.F.R. $ 405.1 835(a)(l ) (2008).
2e See 42 C.F.R. $ 405.1 889(bX I ) (2008).
ro As stated ìn th; Fy 20 l4 IppS Final Rule, the Secretary "proposed to readopt the polìcy of counting the days of
patients effolled jn MA plans in the Medicare fïaction of the DPP[,.1" thus "sought public comments íÌom ì¡terested

þarties . . ." fotJowing publication of the FY 20l4 IPPS Proposed Rule, 78 Fed. Reg.27 578 (May 10, 201 3)

Ûltimarely, the Secreiáry finalized this DSH policy for FFY 2014 and subsequent years on August 19, 2013, in the

Fy 2014 ii,ps Final Ruie. S¿e 78 Fed. Reg. 50496, 5061 5 (Aug. 19,2013). The provider appeals in the instant EJR

request are all based upon FY 2013 cost reporting periods and earlier',
! jee generally Grori M"d. Ctr. v. Burwell,204 F. Supp.3d 68,77-82 (D.D.D.2016), appeal filed, No 16-5314

(D.C. Cir., Oct 3 I, 20 l6).
r' 863 F.3d 93'1 (D.C. Cir. July 25,2017).
33 One of the Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection t<.r the EJR requests

for PRRB Case Nos. I 5-0399GC, 15- l6l 5GC, and l5-2008GC. In its filings, WPS argues that the Board should

deny the providers, EJR request because the Board is not bound by the Secretary's regulation that the federal district



Board's Decision Regarding thc EJR Request

The Board finds that:

1) ìt has jurisdiction over the matter for the subject year, and the Provide¡s in

this appeal are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C'F'R'

$$ 412.106(bX2XiXB) and (bx2)(iii)(B), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42 C 'F'R

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds thatthe question of thevalidity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

and (b)(2;(iiÐ(B) propcriy falls within the provisions of 42 U.S.C. g 1395oo(f.¡(1) and hereby

grants the Þroviders' iequest for E.IR for the issue and the subject year, The Providers have 60

ãays from the receipt of this deciSion to institute the appropriate action for judicial review. Since

thii is the only issue untler dispute, the Bo¿ud hcreby closes the case'

þoard Members Participalin$ FOR THE BOARD:
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L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Fl. Ziegler, CPA, CPC-A Chairperson

Esq.

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: Mounir Kamal, Novitas Solutions, Inc. (Certified Mail wlschedules of Providers (.'SOP))

Laurie Polson, Palmetto GBA c/o National Govemment Services (certified Mail dsoP)
Judith E. Currrnings, CCS Administrators (Certified Mail VSOP)
Byron Lamprecht, Wisconsin Physicians Service (Certified Mail w/SOP)

Wilson Leong, Federal Specialized Services (w/SOP)

coufi vacated in l/l,r?a and, therefore, the Board has the authority to decide the issue under appeal. The Board's

expÌanation of its authority regarding this issue addresses the arguments set out in wPS' challenges
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1508 Woodlawn Dr¡ve, suìte 100
Baltimore, MD 21207
470-786-267r
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CERTIFIED MAIL

Community Health SYstems, Inc.

Nathan Summar
Vice President Revenue Management
4000 Meridian Bouleva¡d
Franklin, TN 37067

RE:

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525N I lTth Avenue, Suite 200
Omaha, NE 68164

Navarro Regional Hospit 
^1, 

45 -0447, 12 I 3 I 1200 5' CN 1 6-2323

Longview Regional Medical Cerfier, 45-07 02, 12131/2005, CN 16-2324

Springs Memorial Hospital, 42-003 6, 1 1 I 3 0 /200 5, CN' I 6-2325

Sãuth-saldwin Regional Medical Center, 01-0083 ,09/30/2005, CN 16-2503

Chestnut Hill Hospital, 39 -0026, 06 ß 0 n00 5, CN 1 7-03 5 1

Hillcrest Hospital South, 37 -0202, 12/ 3 1 12005' CN l7 -03 52

Lake Wales Medical Center, 10-0099,l2l3l/2005, CN 17-0410

Dear Mr. Summar and Mr' LamPteclrt,

Each ofthe Providers listed above appealed from a Revised Notice ofProgram Reimbursement

(RNPR) for a 2005 cost reporting perlod. Each RNPR was issued to include the most recent SSI

percentíge that was recalculatedly the Cente¡s for Medjcare and Medicaicl Services C'CMS)
'(post-ZOil 

Final Rule with new dãta matching). Each of the RNPRs were issued between March

4,2016 and May I1,2016.

Each Provider filed an individual appeal with one issue: the Disproportionate Share Hospital

(DSH) Payment/supptemental secüity Income (ssl) Percentage (Provider specific). All of the

Þrolriã"r. ulro upp"ul"d tlr. Ottproportionate Share Hospital (DSH) Paymenl/Supplemental

Security Incomi iSSg fercentige (Systemic Errors) issue directly into 16-1489GC, Conununity

Health Systems C'CHS) 2005 Post 1498R SSI Data Match Group'

Board's Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P ercentage (Provider Specifi c)

Although the Medicare Contràctor did n9t challenge jurisdiction over this issue, the Bqard finds

that it dloes not have jruisdiction over the SSI Provider Specific issue for any of the above-

referenced Providers. The jurisdictional analysis for the SSI Provider Specilir: issue has two



relevant aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor

computed ire SSI percentage that would be used to determìne the DSH percentage' and 2) the
provider preserving its right to request realignment of the SSI percentage from the federal fiscal

year to its cost reporting Period.

The first aspect ofthe issue - the Provider disagrèeing with how the Medicare Contractor

computed the SSI percentage that would be used to determine the DSH percentage - is
duplìcative of the SystemiCErrors issue that was directly added to case no. 16-1489GC and is

hereby dismissed by the Board.r The DSH Paymenvssl Percentage (Provider specific) issue

"on"árr, 
"whether ihe Medica¡e Administrative Contractor used the correct Supplemental

S..*ity ln"o." percentage in the Disproportionate Share Hospital Calculation."2 The

Providð¡s, legal basis for thç SSI Provider speciñc issue also asserts that 'the Medicare

Contractor did not determiné Medicare DSH reimbursement in accordance with the Statutory

instrucrionb at 42lJ.s.c. $ l395ww(dx5)(FxÐ.'t The Providers argue that the "SSI percentage

published by [cMS] was incorrectly computed . . . ." and ". . . specifically disagrees with the

lvl¡C's calcul¿ion of the computation of the DSH percentage set forth at 42 C.F.R. $
4 12.106(b)(2)(i) of the Secretary's Regulations"'a

Thé Providers' systemic Errors issue as stated in the group appeal request for case no. 16-

1489GC is:

The failure of the Fiscal Intermediary and the Centers for Medicare and

Medicaid Services (CMS) to properly determine the ratio of patient days for
patients entitled to Medicare Part A and Supplemental Security Income (SSI)

Lenefits (excluding any State supplementation) to patient days for patients

entitled to Medica¡e Part A (Medicare Proxy or Fraction) for the Provider in its

Disproportiónate Share Hospital (DSH) eligibility determination and payment

calculation . ..

Page 2

| ,9e¿ providers, Individual Appeal Requests at Tab 3 and Appeal Request in l6-1489GC.
2 |d. .at'l'ab 3.
3Id.
4 Id.

CMS's improper treatment and policy changes resulted in an underpayment to

theProviders...

Thus, the Providers' disagreement with how the Medicare contractor calculated the sSI

percentage that would be used for the DSH percentage as stated in the Provide¡ specific issue

it"t"-utri ir duplicative of the Systemic Errors issue that has been filed directly into a group

appeal.

cMS'regulation interpretation is clearly not specific to only this provider, it applies to,ALL SSI

calculatiãns; and as this provider is part of a chain, the Provider would be required by the CIRP

regulations io pursue that challenge with related providers in a CIRP group appeal. The Provider



is misplaced in trying to state that the regulatory challenge is related to any 'þrovider specific"

SSI issue that could possibly remain in an individual appeal. Because all of the above-refe¡enced

Providers directly ad-ded thé Systemic Errors issue to a CIRP $oup appeal, the Board hereby

dismisses the f¡st portion of the SSI Provider Specific issue because.it is duplicative ofthe

Systemic Errors issue.

The second aspecf ofthe Provider Specific issue - the Providers preserving their right to request

realignment oithe SSI percentage from the federal fiscal year to its cost reporting period - is
hereõy dismissed by thê Board for lack ofjruisdiction. Under 42 C.F.R. g 412.106(b)(3), for

detennining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost leporting

data insteaã of the Federal fisci year, it must fumish to CMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final

determination from which the Provider can be dissatisfied for appealing purposes. Fufhermore,

one of the Providers, South Baldwin,has a09/3012005 cost reporting period, therefore its SSI

percentage has already been calculated based on the Federal fiscal year end' Therefore, there is

not disprite for South 
-Baldwin 

as it cannot request realignment' Based on this reasoning, the

Boa¡d hnds that it does not have jurisdiction over the realignment portion of the Providers' issue

statements.

Conclusion

The only issue filed in these appeals is the SSI Provider Specific issue and the Board finds that it
does noi havc jurisdiction over this issue for the seven above-referenced P¡oviders' The Board

fincls that the Providers' challenges to the DSH SSI regulation and statute are properly pending

in a CIRp Group. With respect io the potential requests for realignment, the Board finds that it
does not have júrisdiction over this portion of the issue and hereby dismisses it from the above-

referenced appeals. PRRB Case Nos.16-2323; 16-2324; 16-2325; 16-2503; 17-0351; 17'0352;

and 17-0410 are hereby closed and removed from the Board's docket'

Review of this detemination may be available under the provisions of 42 u.s.c. $ 1395oo(Ð

and 42 C.F.R. $$ 405.1875 and405.1877.

Page 3

Boal.d Members participal.ins :

L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Cha¡lotte F. Benson, CPA

FOR THE BOARD

. Gregory H. Zieg\er, CPA, CPC-A
Board Member

Enclosures: 42 U.S.C. $ 1395oo(Ð and 42 C.F.R. $$ 405'1875 and405'1877

cc: Wilson Leong, FSS
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CERTIFIEDMAIL

Community Health SYstems, Inc'
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

'Wisconsin 
Physicians Service

Byron Lamprecht
Cost Report Appeals
2525 N 117s Avenue, Suite 200
Omaha, NE.68164

Dea¡ Mr. Summa¡ and Mr. LamPrecht,

All of the Providers listed above appealed a Revised Notice of Program Reimbursemenl (RNPR)

for a2006 cost teporting period. Each of the RNPRs was issued to inclucle the most recent SSI

percentage that was recãlõulated by cMS þost-2011 Final Rule with new data matching). Each

õf th" RNPRs *as issued between November 18, 2015 al;.d Februaty 24,2016'

RE: Bayfront Health Brooksville, 10-0071, 09/30/2006, CN 16-1655

East Georgia Regional Medical Center' I 1-0075 ,0913012006, CN 16-1805

Merit Health Biloxi, 25-0007, 09/3012006, CN 16-1695

Chester Regional Medical Center, 42-0019,09/3012006 CN 16-2284

Each ofthe Providers filed individual appeals with two issues: 1) Disproportionqte Share

Hospital (DSH) Payment/supplemental security Income (SSI) Percenîage (Provider specific)

issuè and 2) Drþ roportionate Share Hospital (DSH) Paynent/Supplemental Security Income

(SSI) PercentafQ. All of the Providers transferred the second issue to PRRB CaseNo. 13-

30:26GC, HMA 2006 DSH SSI Percentage Group.

Board's Decision

Disproportíonate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P ercentage (Pr ovider Sp e ciJìc)

Although the Medicare Contractor did not challenge jurisdiction over this issue, ùe Board finds

that it does not have jurisdiction over the SSI P¡ovide¡ Specific issue for any of the above-

refe¡enced Providers. The jurisdictional analysis for Issue No. t has two relevant aspects to

consider: 1) the Provider disagreeing with how the Medicare contractor computed the SSI

percentageihai would be used to determine the DSH percentage, and 2) the Provider preserving

its right io request realignment ofthe SSI percentage from the federal fiscal yeaf to its cost

reporting period.



The first aspect of Issue No. 1-the Provider disagreeing with how the Medica¡e contractor

computed tñe SSI percentage that wo'ld be used to determine the DSH percentage-ìs

du¿lìcative of the Svstemic Erroß issue that wâs transferred to l3-3026GC and should be

diJmissed by the Bóard.r The DSH Payrnent/SSl Percentage (Provider Specitic) rssue concetus

'\¡¿hether thã Medicare Administrative Contractor used the conect Supplemental Security

Incãme percentage in the Disproportionate Share Hospital Calculation."2 The Provider's legal

basis foi Issue Nó. I ul.o ur."rtrìhut "th" Medicare Contractor did not determine Medicæe DSH

reimbursement in accordance with the Statutory instructions at 42 U'S'C'

I f ¡SS;1¿XSXFXÐ."3 The Provider argues that "its SSI percentage published by [CMS] was

ln.oo""tty'"ãtnp'lrí"d . . . ." and it ". . . specifrcally disagrees with the MAC's calculation of the

computatíon ofihe DSH percentage set iorth at 42 C.F.R. $ 412.106(bX2Xi) ofthe Secretary's

Regulations."a

The Providers' Systemic Enors issue is "[whether] the Secretary properly calculated the

provider,s Dispróporlionate Share HospitàVSupplèmental Security Income percentage."5 The

Prouid"r's tegà täsis for the Systemic Èrrors issue is that "the SSI percentages calculated by

iCfr¿Sl -¿ "ä¿ 
by the Lead [Medicare Contractor] to. settle their Cost Report [were] inconectly

"o,,'put"a 
. . . ."6 Thus, the Prõviders' disagreement with how the Medicare Contractor

calculated the SSI percentage that would bè used for the DSH pelcentage is duplicative of the

Systemic Errors issue that hãs been transfened to a group appeal'

cMS regulation interpretation is olearly not specif,rc,to only one provider, it applies to ALL SSI

calculatìáns, and as this provider is part of a chain, the Provider would be required by the CIRP

regulations io pursue that challenge with related providers. in a cIRp group appeal. The

prãviders are misplaced in arguing that the regulatory challenge is related to any "provider

specifrc" SSI issuè that could possibly remain in an individual appeal'

Because the Systemic Errors issue was transferred to a GIRP group appeal, the Board should

dismiss this aspect of Issue No. 1.

The second aspect of Issue No. l-the Provider preserving its right to request realignment of the

SSI p..""ntugå from the federal fiscal year to its cost rep-orting period-is herebydismissed by

the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412.106(bX3), for determini¡g a Provider's

DSH percentage, ,'[i]i a hospital prefers that CMS use its cost reporting period instead ofthe

f"¿"Ëf ftr"uf !"u., ii -u.t nmisi to CMS, through its intermediary, a written request . ' '"
V/ithout this written Íequest, the Medicare Contractor cannot issue a final determination from

which the Provider can-be dissatisfiecl with for appealing purposes Here, each ofthe four

Providers has a 09/3012006 cost reporting period, which is the same as the Federal fiscal year, so

A"r" i, 
"oi6"g 

for the providers tò disputà or realign. Therefore, the Board finds that it does not

Page 2

rsee provider,s Indiùidual Appeal Request at Tab 3, Issue I & 2 and Appeal Request in l3-3026GC.
2 /d at Tab 3, lssue 1

t ld.
4ld.
5 1d at Tab 3, Issue 2.
6ld-
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have jurisdiction over t}re realignment portion ofthe SSI Provider Specific issue because there is

no final determination with which the Providers could be dissatisfied'

Conclusion

The only issue pending in these appeals is the SSI Provider Specific issue. The Board finds that

the providers, óhalletrge to th" DSH SSI regulation and statute is properly pending in a CIRP

Group, and therefore dismisses that portion oflhe ssl Provider specific issue for all fou-r

proviãers. The Board also dismissei the realignment portion ofthe SSI Provider Specific issue

because the Providers' cost repofing year is the same as the Federal fiscal year, the¡efore there is

nothing to dispute or realign and there is no final determination from which the Providers could

be dissatisfied.

The Board denies jurisdiction over the SSI Provider Specific issue for the four above-referenced
providers. PRRB CaseNos. 16-1655; 16-1805; 16-1695; and 16-2284 are hereby closed and

removed from the Board's docket.

Review of this determination may be available under the provisions of 42 u.s.c. $ 1395oo(f)

a¡d 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating:
L. Sue Andersen, Esc1.

Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FORTHE BOARD

Board Member

Enclosures: 42U.5.C. $ 1395oo(Ð and 42 C'F.R. $$ 405'1875 and405'1877

cc: Wilson Leong, FSS

4,m#,"!;W^
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CERTIF'IED MAIL

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 27207
4LO-786-267!

Drc z z zllfl

Quality Reimbursement Services, Inc. National Govemment Services, Inc.

Russell Kramer Pam VánArsdale
150 N. Særta Anita Avenue, Suite 5704 MP: INA 101-AF42
Arcadia, CA 91006 P.O' Box 6474

Indianapolis, tN 46206-67 44

RE: St. Vincent's Medical Center
Medicare Advantage Days in Medicare Fraction
PN: 07-0028
FYE: 9/30/2009
PRRB Case Number: I 1-0794

Dear Mr. Kramer and Ms. VanArsdale,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal in
response to the Medicare contractor's jurisdictional challenge conceming the subject provider.

Backerou¡rd

St. Vincent's Medical Center ("St. Vincent's" or "Provider") filed an appeal on August 25, 201 1, from
the untimely issuance of its Notice of Program Reimbursement ("NPR"). In the appeal request, the

Provider identified the date the cost report was sent to the Medicare Contractor as March 3, 2010 and

included a copy of its March 3, 201 0 cost report submission at Tab 1. The sole issue initially raised in
the appeal wás ttre Medicare Advantage Days in the Medicare fraction of the DSH payment adjustment.l

The Medicare Contractor initially filed a jurisdictional challenge on February 2,2072 regarding the
vaìidity ofthe appeal as CMS had not issued the 2009 SSI ratios that are the subject ofthe appeal. On

September 28,2017, the Medicare Contractor filed an additional challenge stating the Provider did not

file its appeal from its perfected amended cost repofi. The Provider responded to the Medicare

Contractor's challenge on Oclobet 26,2017.

Medicare Contractor's Position

The Medicare Contractor contends in its 2012 challenge that the appeal was invalid as the cost report

under appeal had not yet been finalized and the calculation of the SSI% the Provider is challenging had

not yet been released or implemented in the cost report. In the second challenge, filed in 2017, the

Medicare Contractor alleges that St. Vincent's submitted an amended cost report on June 1, 2010, which

was accepted by the Medicare Contractor and replaced the original filed cost reporl. When the Provider

filed its áþpeal request, it was clear that it filed from the non-timely issuance of an NPR ofthe original
March 3, 2010 cost report submission. The March 3, 2010 cost report was the only report identified orr

Model Fo¡rr A and the only cost report pages submitted were from the March 3,2010 fìling. The

' See Moclel Forrn A-lndividuaÌ Appeal Request datcd August 24, 2011
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Medicare Contractor concludes that, clearly, the Provide¡ did not fìle its appeal from its "perfected" or

amended cost report submitted on June 1, 2010.

The Medicare Contractor states that the Provider's submission and its acceptance ofan amended cost

report that was received on June 1, 2010 created a new twelve month period to issue an NPR that

commenced from the date of receipt of the amended cost leport. This new twelve month period would

run through June 1, 201 L Once thè amended cost report was accepted and amended, the Medicare

contractor could not settle the initial cost report, as the amended replaced the initial'

The Medicare Contractor contends that as the Provider appealed from the untimely issuance of the NPR

from the original filed cost report, it was premature as thÈ accepted amended replaced the original filed'2

The Medicare Contractor summarizes the sequence of events as:

fìata T'.vhihitl.TCì

Cost Report Received by MAC (Original #1) 313/2010 I-3, p. I

Cost Report Received by MAC (Amended #2) 6t1t20t0 l-3, p.2

12 month deadline to issue NPR by MAC of Amended

cost leport
6/1/20rr I-3, p. 2 (12

months after cost

report receipt date)

Deaclline to appeal untimely dctcrmination (180 days

from NPR deadline)

1t/28/2011

Appeal Request 8t24/2011 I-1

Deadline to timely add an issue (60 days from U2712012

Date of Provider's Preliminary Positon Paper 41212012

LDqDî17

NPR 51912013 l-4, p. 6

The Medicâre Contractor further contends in its 2017 jurisdictional challenge that St. Vincent's also

attempted to untimely add the Medicare Advantage days--Medicaid fraction issue to the current appeal

via the Provider', pr"li.inu.y and final positon papers. Even though the Provider's appeal request

addresses only the Medicare fraction of the DSH calculations. Additionally, the Medicare Contractor

contends St. Vincent's is also a participant member of CN 13-2566cc,Ascension Ilealth 200t DSH

Medicaid Fraction part C Days, and CÑ l¡-ZOtSCC, Ascension Health 2009 DSH Medicare Fraction

part C Days, therefore the Prôvider cannot also have this issue in an individual open casê for the same

fìscal yeai. The Medicare contractor is requesting that the Boa¡d dismiss the cunent appeal, due to a

lack ofjurisdiction.3

2 Medicare Contractor Jurisdictional Chaìlenge dated September 27, 2017, Exhibit l-3 p 2'
t ld a¡4of5.
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Provider's Position

St. Vincent's emphasizes that it filed its cost report on March 3, 2010, and then amended its cost report on

June 1, 2010 with the Medicare Contracto¡. The twelve month deadline for the Medicare Contractor to

issue the NPR was June 1, 201 1. The deadline to file an appeal f¡om a failure to issue a timely

determination was November 28, 201 1. St. Vincent's contends it filed its appeal on Augus|24,201l and

is the¡efore timely. St. Vincent's further contends it inadvertently left out the documentation for the

amended cost report, and will submit it under a separate cover. St. Vincent's states since its appeal was

based on the filing of the June 1, 2010 amended cost report, the Board should find jurisdiction over the

curent appeal.

St. Vincent's agrees that it appealed the same issue in multiple appeals and contends that while the

issue is identicãl in both appeals, the determination rights differ from a non-issuance of an NPR appeal

and an appeal from an NPR. Therefore, the issues are not duplicative, as the rights under each appeal

vary, anã therefore each appeal is separate and distinct. St. Vincent's contends that the Board should

find jurisdiction over the Part C issue in the current case.

Board's Decision

Pursuanrto 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2011), aproviderhas aright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final detemination of the Medicare Contractor, the amount in controversy is

$ I 0,000 or more (or $50,000 for a group), and thc rcquest for a hearing is {iled within 180 days of the

date ofreceipt ofthe notice ofthe final determination.

The Board finds that 42 U.S.C. $ 1395oo(a)(1)(B) grants providers the opportunity to file an appeal

from not timely receiving a timely NPR, therefo¡e there is no merit to the Medicare Contractor's

argument set forth in the February 2,2012 jwisdictional challenge that the appeal was not valid due to

th¿ 2009 SSI percentages not yet being released. a

However, the Board finds that it does not have jurisdiction over the current appeal as the Provider filed

the appeal f¡om the submission ofthe as-filed cost report, as identified on the model form used to

establish an individual case. Although St. Vincent argued that the appeal would be timely filed from its

submission of its amended cost repoÍ, the Provider failed to appeal from that final determination ln
fact, there was no mention ofan amended cost report submitted at all by the Provider in the appeal

request. In the appeal request, the Provider clearly states that it is filing the current appeal from lhe

4 The United Slates District Court for the District of Columbia issued an order in Chqrleston Areq Med. Ctr' v Sebelius,No.

I 3-643 (RMC) (D.D.C. fi led May 3, 20I 3) that the Board et al. are enjoined from applying 42 C.F.R. $ 405.1835(a)( I )'s
dissatisf:action requirement for Board jurisd¡ction to any pending or future Board appeal that, pursuant to 42 U S.C $

1395oo(a)( 1)(B), is based on the Medicare contractor's faiìure to issue a timely NPR. In dìe Secretary's lesponses to thc

Court'"'May )7 , ZOl4 ancl June 10, 20I4 Orders to Show Cause, the Secretary made a binding concessìon that 42 C.F.R. 5

405.1 83 5(at(l ),s requirement that a Medicare provider must establjsh its "dissatisfaction" by claiming reimbursement for the

item in queiiion in iis Medicare cost reporl or by listing the items as a "protested amounl" in its cost report, should not apply

to Boarj appeals that are based on the irovisions ofthe Medicare statute, 42 U.S.C $ l395oo(a)(l XB), that provide for

appeal to the Board where a Medicare contractor does not issue a timely NPR'



March 3, 2010 cost report submission. The Provider also attached the cost report ceúification page

which also ïeferenced March 3,2010 (submission #1) as the date received by the "Intermediary'"5

The Board finds that the amended cost report replaces and supersedes the originally filed cost report' 'l'o

this end, the Medicare Contractor will only issue a final detemination on the most recentiy filetl and

accepteá cost report. So where a provider files an amended cost report that is accepted, the Medicare

Contractor will not issue a final determination for any previously filed cost report.6

The Board's frnding is supported by the reg:/'ation 42 C.F.R. $ 405.1803(a) which requires that "[u]pon

receipt of a provider's cost report, or amended cost report where permitted or required, the contractor

musiwithina reasonable period of time (as described in [$ 405.183 5(cX1)]), fumish the provider . . . a

written notice reflecting the contfactor's detemination of the total amount of reimbursement. ' . ."

Section 405.1835(c)( l fprovides for a right to appeal where "[a] final contractor determination for the

provider's cost reporting period is.not issued (through no fault ofthe provider) within l2 months after

ihe date ofreceipt by thè contractor of the provider's perfected cost reporl or amended cost report (as

specified in ç +í:.2+1g ofthis chapter)."7 If a provider files (and the Medicare Contractor accepts) an

arnended coJt report, túen the provider is clearly at "fault" for the Medicare Contractor's inability to

issue a final detemination on the relevant cost reporting period.

Based on this rationale, the Board finds that it does not have jurisdiction over the current Provider

appeal since the upp"uí *u, filed based on as-filed cost reports, but the Provider subsequently submitted

alamended cost ieport that was accepted. The Provider could have timely frled an appeal from not

receiving a timely issuecl NPR from the amended cost rcport filing, but failed to do so' Each final

determination is a distinct determination, ancl each must be appealed separately.s As there are no

remaining issues in this current appeal the case is hereby closed and removed from the Board's docket'

Case No. 11-0194
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L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Review of this determination is available under the provisions of 42 U.S.C. $1395oo(f) and a2 C.F.R. $$

405.1875 and405.1871.

Board Members Parlicipatinq FOR TI-IE BOARD

L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and 405'1877

cc: Wilson C. Leong, Federal Specialized Services'

I Model Form A lndividual Appeal Request dated August 24, 201 l '
6 Note that filing an amended cãst report occurs before a final determination is issued. Ifa final determination has been

issued and a próider seeks a change to its reimbursement, it must file a request to reop€n under the provisions of42 C.F.R.

O 405.1gg5 aird the Medicare Contractor must agree to reopen tbe provider's cost report. This is a separale Process fiom

filing an amended cost report,
? Emphasis added.
t i¡Jp.ou¡¿".A- filed an appeal ofthe Medicare Advantage Days in the numerator and the denominator ofthe SSI fraction

fiom the NpR issued on May 5,2013. The Provider's appeal is pending in l3-2556CC and 13-2615GC No jurisdictional

revjew had been completed for the provider as part of those group appeals at this time'
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Provider Re¡mbursement Revìew Board
1508 Woodlawn Drive, Suite 100
Baltimore, YID 27207
470-786-267r

DEe 2 2mfl

CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N l17th Avenue, Suite 200
Omaha, NE 68164

RE: North Okaloosa Medical Cenler, 10-0722' 03 /31 12006, CN I 6-2573

Greenbriar Valley Medical Center, 5l-0002 ' 0413012006' CN 17-0120

Eastem Ñew Mexico Medical Center, 32-0006 ,05/3112006' CN 17-0056

Lakeway Regional Hospital, 44-0067, 05/31 /2006, CN 1 7-0 I 22

Lutheran Hospital oflndiana, 15-0017, 06/30/2006, CN 17-01 18

Chestnut Hill Hospital, 39-0026,06/3012006, CN 17-0131

Brandywine Hospital, 39-0076, 06130/2006' cN 17-0132

Jennersville Regional Hospital, 3 9 -0220, 0 6 I 3 0 I 2006' CN 1 7-0 1 23

St. Mary's Regional Medical Center, 04-004 1 ' 0813112006 ' CN 17-0164
' National Pæk Medical Center, 04-0078,0813112006' CN l7-0344

Abilene Regional Medical Center, 45-0558 ,0813112006, CN 16-2286

South Baldwin Regional Medical Center, 01-0083 ' 09/3012006' CN 16-2209

Northwest Medical Center, 04-0022, 10131 12006' CN 16-2252

Hillcrest Hospital Claremore, 37-0039' 10/3112006, CN 16-2235

Hillcrest Hospital South, 37-0202' 12131/2006' CN 16-2287

Williamette Valley Medical Center, 38-0071 ,1213112006' CN 16-2288

Navano Regional Hospital, 45-0441 , 12/3112006' CN 16-2424

Dear Mr. Summar and Mr. LamPrecht,

Each ofthe Providers listed above appealed a Revised Notice ofProgram Rejmbursement

(RNPR) for a2006 cost reporting period. Each of the RNPRS was issued to include the most

rccent ssl percentage recalculated by cMS (post-2011 Final Rule with new data matching).

Each ofthe Providers filed individual appeals with one issue: 1) Disproportionate Share

Hospital (DSH) Payment/supplemental security Income (SSI) Percentage (Provider specífic)

issuè. Eaclr of the Providers also appealed th é Disproportionate Share Hospital (DSH)

Payment/Supplemental Security'Income (SSl Percentage lssue directly into PRRB Case No. 13-

0605GC Community Health Systems (CHS) 2006 Post 1498R SSI Data Match Group'



Board's Decision

Di,tproportionate share Hospitol (DSH) Payment/supplemental security Income (SSI)

P ercentage (Provider SPecific)

Although the Medicare Contractor did not challenge jurisdiction over this issue, the Board finds

that it d-oes not have jurisdiction over the SSI Provider Specifrc issue for any of the above-

referenced Providers. The jurisdictional analysis for the SSI Provider Specific issue has two

relevant aspects to consider: 1) the Provider disagreeing with how the Medicare Conffactol

computed the ssl percentage that would be used to determine the DSH percentage, and 2) the

Pro,rìder preserving its right to request realignment ofthe SSI percentage from the federal fiscal

year to its cost reporting Period'

The fi¡st aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor

computed tÈe ssl percentage that would be used to determine the DSH percentage-is

duplìcative ofthe Èystemic Errors issue that was directly added to 13-0605GC and is dismissed

by the Board.l The DSH Payment/SSl Percentage (Provider Specific) issue concems "whether

the Medicare Administrative Contractor used the correct Supplemental Security Income

f".""ntug" in the Disproportionate Share Hospital Calculation."2 The Providers' legal basis for

irsu" Nol I also asserts tlat "the Medicare Contractor did not determine Medicare DSI{

reimbursement in accordance with the Statutory instructions at 42 U'S'C'
g 1395ww(d)(5)(FxÐ.-3 The Providers argue that "its SSI percentage published by [CMS] was

itt"orr""tly'"oìípui"d . . . ." and it ". . . specifically disagrees with the MAC's calculation of the

compuration of-the DSH percentage set forth at 42 C.F.R. $ 412.106(bX2Xi) of the Secretary's

Regulations."a

The Providers' Systemic Errors group issue is, "The failure of the [Medicare Contractor] and the

centers for Medicare and Medicaid services (cMS) to properly determine the ratio of patient

days for patients entitled to Medicare Parl A and supplemental security Income (SSI) benefits

(excluding any State supplementation) to patient days for patients entitled to Medicare Part A

iV"ai"*Jf.ó*y or Fraiiion) for the Provider in its Disproportionate Share Hospitql (DSH)

àtigiUitity detemrination and'payment calculation. . ' ."5 Thus, the Provider's disagr'eement with

how the Medicare Contractoi calculated the SSI percentage that would be used for the DSH

petcentage is duplicative ofthe systemic Err<)rs issue that has filed directly into a group appeàl.

The issue ofhow cMS interpreted its regulation is not an issue that applies "specifìcally" to one

Provicler; the issue applics to ALL SSI calculations. Because the Proviclers at issue here are

Common Issne Relaied earty ('CIRP') Providers, they are required by regulation to pursue the

common issue in a group appeal.6 Because each ofthe above-referenced Providers directly

added the Systemic Errórs issue to a CIRP group appeal, the Board hereby dismisses the hrst

Page 2

I S¿e Provider's Individual Appeal Request at Tab 3 and Appeaì Request in l3-0605GC'
2 Id. atTab 3.
J Id.

5 lssue Statement in PRRB Case No. l3-0605GC.
6 42 C.F.R. $ 40s.1837(bX 1Xi).
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portion ofthe SSI Provider Specific issue because it is duplicative ofthe SSI Systemic Errors

issue.

The second aspect of the Provider Specific issue - the Providers preseruing their right to reques[

realigtutreut of the SSI percentage from thc fcdcral fiscul year tr-r its cost reporting period - is
hereby dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412.106(b)(3)' for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data instead of the Federal fiscal year, it must furnish to cMS, through its intermediary, a

written request . . . ." Without this i dtten request, the Medicare Contractor cannot issue a final

determination from which the Provider can be dissatisfied for appeal purposes. Furthermore, one

ofthe Providers, south Baldwin,has a 09130/2006 cost reporling period, therefore its ssl
percentage has aJready been calculated based on the Federai fiscal year end. Therefore, there is

not dispute for South Baldwin as it cannot request realignment. Based on this reasoning, the

Board finds that it does not have jurisdiction over the realignment porlion ofthe Providers' issue

statements.

Conclusion

The only issue filed in these appeals is the SSI Provider Specific issue and the Board finds that it
does not have jurisdiction over this issue for the seventeen above-referenced Providers. The

Board finds that the Providers' challenges to the DSH SSI regulation ancl statute are proþerly

pending in a CIRP Group and therefore dismisses that portion of the issue for these individual
appeals. With respect to the potential requests for realignment, the Board finds that it does not

hàve jurisdiction over this portion ofthe issue and hereby dismisses it from the above-referenced

appeals. PRRBCaseNos. 16-2573;17-0120;17-0056;17-0122;17-0118; 17-0131;17-0132:

t7-0123;17-0164; l7-0344; 16-2286;16-2209; 16'2252;16-2235;16-2281; t6-2288; and 16-

2424 are hereby closed and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 u.s.c. $ 1395oo(f)

and 42 C.F.R. $$ 405.187s and405.1871.

tsoard Members Parl icip-aling
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA. CPC-A
Board Member

Enclosures: 42U.S.C. $ 1395oo(f)and42 C.FR. $$ 405.1875 and405.1871

cc: Wilson Leong, FSS

FOR THE BOARD

Ú*r,ltø, ó*"*- I
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Provider Re¡mbursement Review Board
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Baltimore, MD 21207
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CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N 1 17th Avenue, Suite 200
Omaha, NE 68164

RE: DeTar Hospital N avarro, 45-0147,09/3012005, CN 17-0481

, Laredo Medical Cenfer, 45-0029,09/30120005'CN 17-0482

Valiey Hospital & Medical Center, 50-0119,12/3112005' CN 17-0510

Memórial Hospital of Salem County,31-0091 ,12/3112005, CN 17-0409

Mineral Area Regional Medical Cenfer, 26-0176, 12131 12005, CN 17-0486

Lea Regional Medical Center, 32-0065 ' 12/31/2005 ' CN l6-2026

College Station Medical Center, 45-0299, 10/3112005 , CN 17-0445

Dear Mr. Summar and Mr'. Lallprecht,

Each ofthe Providers listed above appealed a Revised Notice ofProgram Reimbursement

(RNPR) for a 2005 cost reporling period. Each of the RNPRs was issued to include the most

iecent éSI percentage recalculated by CMS (post-2O11 Final Rule with new data matching)'

Each of the Providers filed individual appeals with two issues: 1) Di,qpr oportionate Share

Hospital (DSH) Payment/Supplemental Security lncome (SSI) Percentage (Provider SpeciJìc)

and 2) Medicaid Eligible DaYs.

All ofthe Providers also appealed the Disproportionate Share Hospitat (DSH)

Payment/Supplemental seiurity Income (ssl) Percentuge Issue directly iûto PRRB case No. 16-

14-89GC Cornmunity Healrh systems (cHS) 2005 Post 1498R SSI Data Match Group.

Board's Decisio¡r

Disproportionate share Hospital (DSH) Paymenl/supplemental security Income (SSI)

P e r c ent age (Provider SP e c ific)

Although the Medicare contractor did not challenge jurisdiction over this issue, the Board finds

that it dloes not have jurisdiction over the SSI Provider Specific issue for any of the above-

referenced Providers. The jurisdictional analysis for the SSI Provider Specific issue has two
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relevant aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor
computcd thc SSI pcrccntage that would bc used to determine the DSI-I percentage, and 2) the
Provider preserving its right to request realignment ofthe SSI percentage from the federal fiscal
year to its cost reporting period. -

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to determine the DSH percentage-is
duplicative ofthe Systemic Errors issue that was directly added to 16-1489GC and is dismissed
bythe Board.r The DSH PaymenVSSI Percentage @rovider Specific) issue concems "*heth"t
the Medicare Administrative Contractor used the conect Supplemental Security Income
percentage in the Disproporlionate Share Hospital Calculation."2 The Providers' legal basis for
Issue No. 1 also assefis that "the Medicare Contractor did not determine Medicare DSH
reimbursement in accordance with the Statutory insüuctions at 42 U.S.C.

$ 1395ww(dX5)(FXi)."3 The Providers argue that "its SSI percentage published by [CMS] was
incorrectly computed . . . ." and it ". . . specifically disagrees with the MAC's calculation of the
computation of the DSH percentage set forth at 42 C.F.R. $ 412.106(bX2Xi) ofthe Secretary's
Regulations."a

The Providers' Systemic Errors group issue is, "The failure ofthe [Medicare Contractor] and the

Centers for Medicare and Medicaid Services (CMS) to properly determine the ratio of patient
days for patients entitled to Medicare Part A and Supplemental Security Income (SSI) benefits
(excluding any State supplementation) to patient days for patients entitled to Medicare Part A
(Medicare Proxy or Fraction) fo¡ the Provider in its Disproportionate Sþare Hospital (DSH)
eligibility determination and payment calculation. . . ."5 Thus, the Providers' disagreement with
how the Medicare Contractor calculated the SSI percentage that would be used for the DSH
percentage is duplicative of the Systemic Errors issue that has filed directly into a group appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one

Provider; the issue applies to ALL SSI calculations. Because the Providers at issue here are

Common Issue Related Party ("CIRP") Providers, they are required by regulation to pursue the
common issue in a group appeal.6 Because each ofthe above-referenced Providers directly
added the Systemic Errors issue to a CIRP group appeal, the Board hereby dismisses the first
portion of the SSI Provider Specific issue because it is duplicative ofthe SSI Systemic Errors
issue.

The second aspect of the Provider Specific issue - the Providers preserving their right to request
realignment ofthe SSI percentage from the federal fiscal year to its cost repoÍing period - is

hereby dismissed by the Board fo¡ lack ofjurisdiction. Under42C.F.R. $ 412.106(bX3),for
determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting
data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary, a

i See Provider's Individual Apþeal Request at Tab 3 and Appeal Request in 16-1489GC.

'} Id. atTab 3.
3ld.
4ld.
5 lssue Statement in PRRB Case No. l6-1489GC.
6 42 c.F.R. $ 405. r 837(bXrXÐ.
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written request . . . ." Without this written request, the Medicare Contractor ca¡not issue a finaÌ
determination from which the Provider can be dissatisfied for appeal purposes. Furthermore,
two of the Providers, DeTar Hospital Navarro and Laredo Medical Center, have a09/3012005
cost reporting period, therefore their SSI percentages will be calculated on the letleral lìscal year

cvcn ifthcy rcquested u reulignment (because their cost reporting yeal is the Federal fiscal year).

Therefore, there is no dispute for DeTar Hospital Navarro and Laredo Medical Center. Based on

this reasoning, the Boa¡d finds that it does not have jurisdiction over the realignment podion of
the Providers' issue statements.

Dìsproportionate Share Hospftal (DSH) Payment - Medicaid Eligible Days

The Board finds that it does not have jurisdiction over the Medicaid Eligible Days issue for any

ofthe above-referenced Providers because they all appealed f¡om RNPRs that did not
specifically adjust Medicaid eligible days.

The Code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.I 885 provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary deiemination, or a

decision by a reviewing entity (as described in $ 405.1801(a) of this subpart)

may be reopened, for findings on matters at issue in a determination or
decision, by CMS (with respect to Secretary determinations), by the
ìntermediary (with respect to intermediary determinations) or by the reviewing
entity that made the decision (as described in $ 405.1885(c) of this subpart).

42 C.F.R. $ 405.1889 explains the effect of a cost report revision:

(a) if a revision is made in a Secretary or intermediary determination or a
decision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 of this subpaft, the revision must be consideretl a

separate and distinct determination or decision to which the provisions of42
c.F.R. $$ 405. 1 8 1 1, 405.1834, 405. 1 83s, 405.1837, 405.187 5, 405.7871 and

405.1885 of this subpart are applicable.

(b)(1) Only those matters that are specihcally revised in a revised
determination or decision are within the scgpe ofany appeal ofthe
revised determination or decision.

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be considered in any appeal of
the revised determination or decision.

These regulations make clear that a Provider can only appeal items that are specifically adjusted

from a RNPR. Here, the Providers' RNPRs each only adjusted the SSI percentage. As Medicaid
eligible days were not specifically adjusted, the Board finds that it does not have jurisdiction

over the Medicaid Days issue in any ofthe appeals.
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Conclusion

The Board finds that it does not have jurisdiction ove¡ the SSI Provider Specilic or Medicaid

eligible days issues in any ofthe above-ret'erenoetl appeals. The Boald filds that the Providers'

chãilengcs to thc DSH SSI regulation and statute are properly pending in.a CIRP Group and

ÎÏerefore dismisses that portion ofthe issue for these individual appeals. With respect to the

potential requests for realignment, the Board finds that it does not have jurisdiction over this

portion of the issue and hereby dismisses it from the above-referenced appeals. Finally, the

board finds that it does not have jwisdiction over the Medicaid eligible days issue because all of
the Providers appealed from RNPRs that did not adjust eligible days.

PRRB CaseNos. 17-0481, 17-0482,17-0510, 17-0409,17-0486,16-2026,and17-0445 arc

hereby closed and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 13950o(Ð

and 42 C.F.R. $$ 405.1875 and405.l87l.

Board Members participatine:

L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

L. Sue Andersen, Esq.
Chairperson

42 U.S.C. $ 1395oo(f) and 42 C.F'R' $$ 405.1875 and 405'1877

Wilson Leong, FSS

Ú*awB"**-4
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CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N 1 17th Avenùe, Suite 200
Omaha, NE 68164

Northwest Medical Center-Bentonville
Provider No. 04-0022
FYE 10/31/2010
PRRB Case No. 16-1754

Dear Mr. Summar and Mr. LamPrecht,

Northwest Medical Center - Bentonville, the Provider, appealed a Revised Notice of Program

Reimbursement (RNPR) for Ihe 10/3112010 cost reporting period. The RNPR, issued on

November 30,2015, was issued to revise NPR payments and to record overpayments that were

submitted with the as-filed cost reports,

The Provider filed the appeal with two issues: 1) Driproportíonate share Hospìtal (DSH)

Payment/Supplemental Security Income (SSI) Percentage (Províder Specific) and 2)

Disproportionate Share Hospital (DSH) Payment - Medicaid Eligible Days-

Roard's T)ecision

The Boar{ fintls that it does not have jurisdiction over either the SSI Provider Specifìc or the

Medicaid Eligible Days issues because t}e Provider appealed from a RNPR that did not

specifically adjust the SSI percentage or Medicaid eligible days.

The code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.1885. provides in relevant paft:

(a) General. (1) A Secretary determination, an intermediary determination, or a

decision by a reviewing entity (as described in $ 405.1801 (a) of this subpart)

may be reopened, for findings on matters at issue in a determination or

decision, by CMS (with respect to Secretary determinations), by the

intemediary (with respect to intermediary determinations) or by the reviewing
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entity that made the decision (as described in $ 405.1885(c) ofthis subpart)

42 C.F.R. $ 405.1889 explains the effect ofa cost report revision:

(a) Ifa revision is made in a Secretary or intermediary determination or a
decision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 of this subpart, the revision must be considered a

separate and distinct determination or decision to whicþ the provisions of42
c.F.R. $ $ 405. 1 I l 1, 40s.1 83 4, 405. I 835, 405.1 837, 40s.1 87 s, 405.r87 7 and
405.1885 of this subpart are applicable.

(bX1) Only those matters that are specifically revised in a revised
determination or deciSion are within the scope of any appeal of the
revised determinalion or decision.

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be conside¡ed in any appeal of
the revised determination or decision.

These regulations make clear that a Provider can only appeal items that are specifìcally adjusted
from a RNPR. Here, the Provider's RNPR only adjusted NPR payments and overpayments that
had not been previously recorded properly. The Provide¡ indicated that both issues were "self-
disallowed" and did not cite to an audit adjustment in its appeal request. Because neither issue

under appeal was specifically adjusted in the RNPR, the Board finds that it does not have
jurisdiction over the SSI Provider Specific or the Medicaid Eligible Days issues.

Conclusion

The only issues that remain pending in this appeal are the SSI Provider Specific and Medicaid
eligible days issues. The Board finds that it does not have jurisdiction over either issue as neither
were adjusted in the RNPR, therefore the Board does not have jurisdiction pursuant to 42 C.F.R.

$ 405.1889. PRRB Case Nos. 16-1754 is hereby closed and removed from the Boa¡d's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Doard MeÍnbers larticipatins:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

L. Sue Andersen, Esq
Chairperson

Enclosu¡es: 42 U.S.C. $ 1395oo(fl and 42 C.F.R. $$ 405.1875 and405.1877
cc: Wilson Leong, FSS

FOR THE BOARD

üAtw ßø*--5
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Baltimore, MD 2I2O7
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CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridia¡ Boulevard
Franklin, TN 37067

Wisconsin Physicians Serwice
Byron Lamprecht
Cost Report Appeals
2525 N 1 17th Avenue, Suite 200
Omaha, NE 68164

RE: Hearl of Florida Regional Medical Center

ProviderNo. 10-0137
FYE 6/30/2010
PRRB Case No.17-2122

Dear Mr. Summar and Mr. Lamprecht,

Hearl ofFlorida Regional Medical Center, the Provider, appealed a Revised Notice ofProgram
Reimbursement (RNPR) fot the 613012070 cost reporting period. The RNPR, issued on March 3,

2017,was issue{ t6 include allowable Medicaid eligible days attd to retuove nou-allowal¡le

Medicaid eligible days from the cost report.

The Provider filed the appeal with two issues: 1) Drþroportionate Share Hospital (DSÉI)

Payment/Supplemental Securily Income (SSI) Percentage (Provider Specific) and 2)

Disproportionate Share Hospital (DSH) Payment - SSI%.

Board's Decision

The Board finds that it does not have jurisdiction over either issue in this appeal because the

P¡ovider appealed from a RNPR that did not specifically adjust the SSI percentage.

The code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.1885 provides in relevant part:

(a) General. (1) A Secretary determination, an intemediary determination, or a

decision by a reviewing entity (as described in $ 405.1801(a) of this subpart)

may be reopened, for frndings on matters at issue in a determination or

decision, by CMS (with respect to Secretary determinations), by the

intermediary (with respect tô intermediary determinations) or by tþe reviewing

entity that made the decision (as described in $ 405.1885(c) of this subpart).
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Review of this determination may be available under the provisions of 42 u.S.c. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and405'187'7.

42 C.F.R. $ 405.1 889 explains the effect of a cost report revrsron:

(a) Ifa revision is made in a Secretary or intermediary determination or a

decision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 of this subpart, the revision must be considered a

separate and distinct determination or decision to which the-provisions of42
c-F.R. $$ 405. 1 8 1 1, 40s. 1 834, 405.1 835, 405.1837, 405. 1 875, 405.1877 and

405.1885 ofthis subpart are applicable'

(b)(1) Only those matters that are specifically revised in a revised

determination or decision are within the scope ofany appeal ofthe
revised determinati on or decision'

(2) Any matter that is not specifically revised (including any matter that

was reopened but not revised) may not be considered in any appeal of
the revised determination or decision'

These regulations make clear tlat a Provider can only appeal items.that are specifically adjusted

from a ñpR. Here, the provider's RNPR only adjusted Medicaid eligible days, and did not

adjust the SSI percentage. The Provider referenced the eligible day adjustments as the

adjustments unìer appeal in its appeal request. Because the SSI percentage was not specifically

adjusted in the RNPR, the Board finds that it docs not have jurisdiction over either issue under

appeal.

Conclusion

The only issues pending in this appeal are the ssl Provider Specific and SSI systemic Errors

issues. The Board finds that it does not have jurisdiction over either issue as the SSI percentage

was not a justed in the RNPR. PRRB Case No. 17 -2122 is hereby closed and removed from the

Board's docket.

Board Merllbers ParticiPa!in&
L. Sue Andersen, Esq.
Gregory H. Zieglet, CPA, CPC-A
Charlotte F. Benson, CPA

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(Ð and 42 C F R. $$ 405.1875 a¡d405'1877
cc: Wilson Lcong, FSS

FOR TFIE BOARD

t*¿-øb^þ
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CERTIFIED MAIL

Community Health Systems, lnc.
Natha¡ Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N 117th Avenue, Suite 200
Omaha, NE 68164

RE: Hartselle Medical Center, 0i-0009,1131/2006, CN 16-2197

Kosciusko Community Hospital, 15-0133, 0212812006, cN 17-0681

Southside Regional Medical Center, 49-0061 ,0212812006, CN 17-0432

Duponr Hospital LLC, 15.0150, 03/31/2006,CN 17-0444

Mountain View Regional Medical Center, 32-0085 ,03/3112006, CN 17-0130

Western Arizona Regional Medical Center, 03 -01 01 
' 

08131/2006' CN 17-043 1

San Angelo Community Medical Center, 45-0340,0813112006, CN 16-2055

DeTar Hospital Navarro, 45-0147,09/3012006, CN 16-2285

Dear Mr. Summar and Mr. LamPrecht,

Each ofthe Providers listed above appealed a Revised Notice ofProgram Reimbursement

(RNPR) for a 2006 cost reporting period. Each of the RNPRs was issued to include the most

recent sSI percentage recalculated by cMS (post-2O11 Final Rule with new data matching).

Each of the Providers filed individual appeals with two issues: 1) Dísproportionate Share

Hospital (DSH) Payment/Supplemental security Income (SSI) Percentage (Provider specific)

and 2) Medicaid Eligible Days.

All of the Providers a.lso appealed the Disproportionate Share Hospital (DSH)

Payment/Supplemental security Income (SSl Percentage Issue directly into PRRB case No. 13-

0605GC Community Health Systems (CHS) 2006 Post 1498R SSI Data Match Group'

Bosrd's Decision

Disproportionate Share Hospilal (DSH) P ayment/Supplemental Security. Income (SSI)

P ercentage (Provider Specific)

Although the Medicare Contractor did not challenge jurisdìction over this issue,.the Board finds

that it does not have jurisdicfion over the SSI Provider Specific issue for trny of the above-



referenced Providers. The jurisdictional analysis for the SSI Provider Specific issue has two

relevant aspects to consider: 1) the Provider disagreeing with how the Medicare Contractor

computed the SSI percentage that would be used to determine the DSH percentage, and 2) the

provìder preserving its right to request realignment ofthe SSI percentage from the federal liscal

year to its cost reporting period.

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Cont¡actor

computed the SSI percentage that would be used to determine the DSH percentage-is

duplìcative of the Systemic Eno¡s issue that was directly added to 13-0605GC and is dismissed

by the Board.r The DSH Payment/SSl Percentage (Provider Specific) issue concerns "whether

the Medicare Administrative Contractor used the correct Supplemental Security Income

percentage in the Disproportionate Share Hospital Calculation."2 The Providers' legal basis for

issue No. I also asserts that "the Medicare contractor did not determine Medicare DSH

reimbursement in accordance with the Statutory instructions at 42 U.S.C.
g l395ww(dX5)(FXÐ.',3 The Providers argue that "its SSI percentage published by [CMS] was

inconectly'comput"¿ . . . ." and it ". . . specifically disagrees with the MAC'S calculation of the

computarion of rhe DSH percentage set forth aT 42 c.F.R. $ 412.106(bX2XÐ of the secretæy's

Regulations."a

The Providers' Systemic Errors gr'oup issue is, "The failure of the [Medicare Contractor] and the

Centers for Medicare and Medicaid Services (CMS) to properly determine the ratio of patient

days for patients entitled to Medicare Part A and Supplemental Security Income (SSI) benefits

(excluding any State supplementation) to patient days for patients entit'led to Medicare Part A
(Medicarã Proxy or Fraction) for the Provider in its Dispropoflionate Share Hospital (DSH)

àligibility d"t".-ination and payment calculation. . . ."s Thus, the Providers' disagreement with

how the Medicare Contractor calculated the SSI percentage that would be used for the DSH

petcentage is duplicative ofthe Systemic Errors issue that has filed directly into a group appeal.

The issue ofhow cMS interpreted its regulation is not an issue that applies "speci{ically" to one

Provider; the issue applies to ALL SSI calculations. Because the Providers at issue here are

Common Issue Relaied party ("CIRP") Providers, they are required by regulation to pursue the

common issue in a group appeal.6 Because each of the above-referenced Providers directly

added the systemic Enors issue to a clRP group appeal, the Board hereby dismisses the first

portion ofthe SSI Proviclel Specific issue becausc it is duplicative of the SSI Systemic Erors
issue.

The second aspect ofthe Provider Specific issue - ìhe Providers preserving their right to request

realignment ofth" SSI percentage from the federal fiscal year to its cost reporting period - is

hereby dismissed by the Board for lack ofjurisdiction. Undet 42 C.F.R. $ 412.106(b)(3), for

determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost repoÍing

Page 2

j 
See Provider's Individual Appeal Request at Tab 3 and Appeal Request in l3-0605GC'

2 ld. at'fab 3.
3 ld.
4ld.
5 lssue Statement in PRRB Case No. l3-0605GC
6 42 C.F.R. $ 405.l837lbxlYi).



Page 3

data instead of the Federal fiscal year, it must fu¡nish to cMS, through its intermediary, a

written tequest. . . ." Without this written request, the Medicare Contractor can¡ot issue a final

cletermination from which the Provider can be dissatisfied for appeal purposes. Furthermore, one

of the Provide¡s, DeTar Hospital Navarro, has a09/3012006 cost reporting period, therefore its

SSI percentage will be calculated on the Federal fiscal year even if it requested a realignment

(because its cost reporting year is the Federal fiscal year). Therefore, tlere is no dispute for

DeTaf Hospital Navarro. Based on this reasoning, the Board finds that it does not have

jurisdiction over the reaiignment portion ofthe Providers' issue statements.

Disproportionate Share Hospital (DSH) Payment - Medicaid Eligible Days

The Board finds that it does not have jurisdiction over the Medicaid Eligible Days issue for any

of the above-referenced Providers because they all appealed from RNPRs that did not

specifically adjust Medicaid eligible days.

The code of Federal Regulations provides for an opporlunity for a revised NPR. 42 C.F.R.

$ 405.1885 provides in relevant part:

(a) General. (i) A Secretary determination, an intermediary determination, or a

decision by a reviewing entity (as described in $ 405.1801(a) of this subpart)

may be reopened, for findings on matters at issue in a determination or

decision, by CMS (with respect to Secretary determinations), by the

intetnediary (with respect to intermcdiary determinations) or by the reviowing
entity that made the decision (as described in $ 405.1885(c) of this subpart).

42 C.F.R. $ 405.18S9 explains the effect ofa cost report revision:

(a) Ifa revision is made in a Secretary or intermediary determination or a

decision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 of this subpart, the revision must be considered a

separate and distinct determination or decision to which the provisions of42
c.F.R. $$ 405. 1 8 1 l, 405.1834, 405. 1 835, 40s.1837, 405.181 5' 405.1877 and

405.1885 of this subpart are applicable.

(b)(1) Only those matters that are specifìcally revised in a revised

determination or decision are within the scope of any appeal of the

revised detcrmination or decision.

(2) Any matter that is not specifically revised (including any matter that

was reopened but not revised) may not be considered in any appeal of
the revised determination or decision.

These regulations make clear that a Provider can only appeai items that are specifically adjusted

from a RNPR. Here, the Providers'RNPRs each only atljustetl the SSI percentage. As Medicaid

eligible days wcrc not specifically adjusted, the Board finds that it does not have jurisdiction

over the Medicaid Days issue in any of the appeals.
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Conclusion

The Board finds that it does not have jurisdiction over the SSI Provider Specific or Medicaid

eligible days issues in any ofthe above-referenced appeals. 'Ihc Bùard fitlds that the Providels'

chãllenges to the DSII SSI rcgulation ûnd:jtatute are properly pending in a CIRP Group and

therefore dismisses that porlion of the issue for these individual appeals. With respect to the

potential requests for realignment, the Board finds that it does not have jurisdiction over this

portion of the issue and hereby dismisses it from the above-referenced appeals. Finally, the

boa¡d finds that it does not have jurisdiction over the Medicaid eligible days issue because all of
the Providers appealed from RNPRs that did not adjust eligible days'

PRRB Case Nos . 16-2197;17-0681; 17-0432; 17 -0444; 17-0130; 17-0431;16-2055; and 16-

2285 are hereby closed and removed from the Board's docket.

Revier¡/ of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and 405.187'7.

Board Members Participating:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

L. Sue Andersen, Esq.

Chairperson

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405'18'77

cc: Wilson Leong, FSS
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HEALTH & HUMAN SERVTCES,t,¿( DEPARTMENÍ OF

Provider Reimbursement Review Board
15OB Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
4r0-746-2677
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CERTIFIED MAIL

Community Health Systems, Inc.

Nathan Summar
Vice President Revenue Management

4000 Meridian Boulevard
Franklin, TN 37067

RE

'Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N I l Tth Avenue, Suite 200

Omaha, NE 68164

Ten¡lova Healthcare Lebanon (University)
Provider No. 44-0193
FYE 10/31/2006
PRRB Case No. 16-2181

Dear Mr. Summar and Mr. LamPrecht,

Tennova Flealthcare Lebanon, the Provider, appealed a Revised Notice of Program

Reimbu¡sement (RNPR) fot ]he 10/31/2006 cost reporting period. 'l'he RNPR was issued to

include the most recent ssl percentage recalculated by cMS (post2011 Final Rtlle with new

data matching). The RNPR was issued on Febru øty 16'2016'

The Provider filed the appeal with 9 issues. All ofthe issues, except for issues #1 and #7, were

transferred to group upp*tt. The issues that remain pending in this appeal are: l ') 
- -

Disproportioiatt Ênirà Hospital (DSH) Paymenl/Supplemental Security Income (SSI)

pri""itog" (provider Specific) and 7 .) Disproportíonate Share Hospital (DSH) Payment -
Medicaid Eligible DaYs.

Board's Decision

Disproportionate share Hospital (DSÍI) P ayment/supplemental security Income (SSI)

P er c ent age (Provider SP e c ifi c)

Although the Medicare contractor did not challe ge jurisdiction over this issuc, thc Board finds

that it does not have jurisdiction over the ssl Provider specifìc issue for the Provider. The

jurisdictional unalysis for the SSI Provider Specific issue has two relevant aspects to consider: 1)

ihe pro.rider disagieeing with how the Medicare Contractor computed the SSI percentage that

would be used toãetermìne the DSH percentage, and 2) the Provider preserving its right to

requesl realignment ofthe sSI perceniage from the federal fiscal year to its cost reporting period'



The first aspect of Issue No. 1-the Provider disagreeing with how the Medicare Contractor

computed the SSI percentage that would be used to determine the DSH percentage-is
duplìcative ofthe Systemic Enors issne that was directly added to 13-3026GC and is dismissed

by the Board.r The DSH PaymenVSSI Percentage (Provider Specific) issue concerns "whether

the Medicare Administrative contractor used the cor¡ect supplemental security Income

percentage in the Disproportionate Share Hospital Calculation."2 The Providers' legal basis for

lssue No. I also asserts that "the Medicare contractor did not determine Medicare DSH

reimbursement in accordance with the Statutory instructions at 42 U.S.C.

$ 1395ww(d)(5)(FxÐ."3 The Providers argue that "its SSI percentage published by [CMS] was

inconectly computed . . . ." and it ". . . specifically disagrees with the MAC's calculation of the

computarion of the DSH percentage set forth at 42 C.F.R. $ 412.106(bX2XÐ ofthe Secretary's

Regulations."a

The Systemic Errors group issue is, "The failure ofthe [Medicare Contractoî] and the Centers for

Medicare and Medicaid Services (CMS) to properly determine the ratio of patient days for

patients entitled to Medicare Part A and Supplemental Security Income (SSI) benefits (excluding

ãny State supplementation) to patient days for patients entitled to Medicare Part A (Medicare
próxy or Fráction) for the Provider in its Disproporlionate Share Hospital (DSH) eligibility
dete¡mination and payment calculation. . . ."5 Thus, the Providers' disagreement with how the

Medicare Contractãr calculated the SSI percentage that wouldbe used for the DSH percentage is

duplicative of the Systemic Errors issue that has filed directly into a group appeal'

The issue ofhow CMS intelpreted its regulation is not an issue that applies "specifically" to onc

Provider; the issuc applies to ¡\LL SSI calculations. Because the Provider at issue here is a

Common Issue Retaióa larty C'CIRP') Provider, it is required by regulation to pursue the

common issue in a group appeal.6 Because the Provider transfened the Systemic Errors issue to

a CIRp group appeal, the Board hereby dismisses the first portion ofthe SSI Provider Specific

issue because it is duplicative of the SSI Systemic Errors issue.

The second aspect of the Provider Specific issue - the Provider preserving its right to request

realignment oithe SSI percentage from the federal fiscal year to its cost reporting period - is

herety dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. g 412.106(b)(3), for

determining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data instead of the Federal frscal year, it must tirnish to cMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final

determination from which the Provider can be dissatisfied for appeal purposes Based on this

reasoning, the Board finds that it does not hav€ j u|isdiction over the realignment pofiion ofthc
Provider's issuc statcment.

Page 2

I Se¿ provider,s lndividual Appeal Request at Tab 3, Issue I & 2 and Appeal Request in l3-3026GC.
2 ld atTah 3.
3ld.
4Id.
5 lssue Statement in PRRB Case No. 13-0605Gc.
6 42 C.F.R. $ 405.1837(bX I Xi).
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Disproportionate Share Hospital (DSH) Payment - Medicaid Eligible Days

The Board finds that it does not have jurisdiction over the Medicaid Eligible Days issue fo¡ the

Provider because it appealed from a RNPR that did not specifically adjust Medicaid eligible

days.

The Code of Federal Regulations provides for an opportunþ for a revised NPR. 42 C.F.R.

$ 405.1885 provides in relevant part:

(a) Genera\(l) A Secretary determination, an intermediary determination, or a

decision by á reviewing entity (as described in $ 405.1801(a) of this subpart)

may be reopened, for findings on matters at issue in a determination or
decision, by CMS (with respect to Secretary determinations), by the

interrnediary (with respect to intetmediary.determinations) or by the reviewing
entity that made the decision (as described in $ 405.1885(c) of this subpart).

42 C.F.R. $ 405.1889 explains the effect ofa cost report revision:

(a) If a revision is made in a Secretary or intermediary determination or a

decision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 ofthis subpart, the revision must be considered a

separate and distinct determination or decision to which the provisions of42
c.F.R. $$ 405. 1 8 1 1, 405. 1 834, 405. 1 835, 405.183'1, 405.187 5, 405.7877 and

405.1885 ofthis subpart are applicablc.

(b)(1) Only those matters that are specilìcally revised in a revised

determination or decision are within the scope of any appeal of the

¡evised determination or decision.

(2) Any matter that is nbt specificaily revised (including any matter that
was reopened but not revised) may not be considered in any appeal of
the revised determination or decision.

These regulations make clear that a Provider can only appeal items tlìat are specifically adjusted

from a RNPR. Flere, the Provider's RNPR only adjusted the SSI percentage. As Medicaid
eligible days were not specifically adjusted, the Board finds that it does not have jurisdiction

over the Medicaid Days issuc.

Conclusion

The only issues that remain pending in this appeal are the SSI Provider Specifìc and Medicaid

eligible days issues. The Board finds that it does not have jurisdiction over the SSI Provider

Specific or Medicaid eligible days issues. The Board finds that the Provider's challenge to the

DSH SSI regulation and statute is properly pending in a CIRP Group atd tltere-lore dìsmisses that

portion of thc issue. With respect to the potential request for realignment, the Board finds that it
does not have jurisdìction over this portion ofthe issue and hereby dismisses it from the appeal.
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Fìnally, the Board finds that it does not have jurisdiction over the Medicaid eligible days issue

because the Provider appealed from a RNPR that did not adjust eligible days.

PRRB Case Nos. 16-2181 is hereby closed and removed tom the Board's docket'

Review of this determination may be available under the provisions of 42 u.S.c. $ 1395oo(Ð

and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Pafi icipaling
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Cha¡lotte F. Benson, CPA

FOR THE BOARD

L. Sue Andersen, Esq.
Chairperson

42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405'1877

Wilson Leong, FSS

//atlø'Sr'-.--þ

Enclosures



DEPARTMENT OF HEALTH & HUMAN SERVICES;.V( Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, l'4D 2I2O7
470-746-2677

0t&2 9,.2017,

CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Cahaba GBA c/o National Government
Services, Inc.

Barb Hinkle
Appeals Lead
MP: INA 101-AF42
P.O. Box 6474
Indianapolis, tN 46206-647 4

RE: Gadsden Regional Medical Center
Provider No. 01-0040
FyE 12/3U200s
PRRB Case No. 11-0779

Dear Mr. Sttmmar and Ms. Hinkle,

Gaclsclen Regional Medical Center, the Provider, appealed a Revised Notice ofProgram
Reimbursement (RNPR) for the l2l3'l/2005 cost reporling period. The RNPR, issued on July 13,

2016, was issued to include the most recent SSI percentage recalculated by cMS (post-2o11

Final Rule with new data matching).

The Provider filed the appeal with two isstes: 1) Disproportionate share Hospital (DSH)

Payment/Supplemental Security Income (SSl Percentage (Provider Specific) and 2)

Disproportionate Share Hospital (DSH) Payment - SSI%.

The Provider also appealed the Disproportionate Share Hospital (DSH) Payment/SupplemenÍal

security Income (SSI) Percentage (Systemic Errors) issrrc directly into PRRB case No. l6-
1489GC, Community Health Systems (CHS) 2005 Posl1498R SSI Data Match Group.

Doardts Decision

Disproportionate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P ercentage (Províder Specific)

Although the Medicare Contractor did not challenge jurisdiction over this issue, the Board finds

that it does not have jurisdiction over the ssl Provider Specific issue in this appeal. The
jurisdictional analysis for the SSI Provider Specifio issue has two relevant asPects to consider: l)
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the Provider disagreeing with how the Medicare contractol computed the SSI percentage that

would be used to determine the DSH percentage, and 2) the Provider preserving its right to

request realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period.

The lirst aspeot ol lssue No. l-the Provider disagreeing with how the Medicare Contractor
computed the SSI percentage that would be used to detemine the DSH percentage-is
duplicative of the systemic Errors issuê that was directly added to case no. 16-1489GCandis
dismissed by the Board.r The DSH PaymenlSSl Percentage (Provider Specific) issue concerns

"whether the Medicare Administrative Cont¡actor used the correct Supplemental Security
Income percentage in the Disproportionate Share Hospital Calculation."2 The Providers' Iegal

basis for Issue No. 1 also asserts that "the Medicare Contractor did not determine Medicare DSH
reimbursement in accordance with the Statutory instructions at 42 U.S-C'
g 1395ww(d)(5)(FxÐ.'o The Providers argue that "its SSI percentage published by [CMS] was

incorrectly computed. . . ." and it ". . . specifically disagrees with the MAC's calculation of the

computation of the DSH percentage set fofh at 42 C.F.R. $ 412.106(bX2XÐ of the Secretary's
Regulations."a

The Providers' Systemic Errors group issue is, "The failure of the [Medicare Contractor] and the

Centers for Medicare and Medicaid Services (CMS) to properly determine the ratio of patient

days for patients entitled to Medicare Part A and supplemental security Income (SSf benefits
(excluding any State supplementation) to patient days for patients entitled to Medicare Part A
(Medicare Proxy or Fraction) for the Provider in its Disproportionate Share Hospital (DSH)
eligibility determination and payment calculation. . . ."5 Thus, the Provicler's clisagreement with
how the Medicare Contractor calculated the SSI percentage that would be used for the DSH
percentage is duplicative of the Systemic Errors issue that has filed directly into a group appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one

Provider; the issue applies to ALL SSI calculations. Because the P¡oviders at issue here are

Common Issue Related Party ("CIRP") Providers, they are required by regulation to pursue the

common issue in a group appeal.6 Because each of the above-referenced Providers directly
added the Systemic Enors issue to a CIRP group appeal, the Board hereby dismisses the first
portion ofthe SSI Provider Specific issue because it is duplicative of the SSI Systemic Errors
issue.

The second aspect of the Provider Specific issue - the Provider preserving its right to request

realignment of the ssl percentage from the federal fiscal year tó its cost reporting period - is

hereby dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 4i2.1f16(b)(3), for
determining a Provider's DSH percentage, "[ilf a hospital prefers that cMS use its cost reporting

data instead of the Federal frscal year, it must furnish to CMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor can¡ot issue a final

I S¿e Provider's Individual Appeal Request at Tab 3 and Appeal Request in l6-1489GC.
2 Id. at'fab 3.
3ld.
4ld.
5 lssue Statement in PRRB Case No. l6-1489CC.
6 42 C.F.R. $ 405.1837(bX rXD.
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determination from which the Provider can be dissatisfied for appeal putposes. Based on this
reasoning, the Board finds that it does not have jurisdiction over the realignment portion of the

Provider's issue statement.

Disproportionate Share Hospitul Puymanl/Supplamcntal Sccurity Incoarc (SSI) Percentage

The Provider included the challenge to the SSI data as the second issue in its appeal request and

also appealed the same issue directly into PRRB Case No. 16-1489GC. The Board hereby
dismisses this issue from the P¡ovider's individua.l appeal because the issue is properly pending

in the CIRP group and the issue can¡ot be pending in more than one appeal pursuant to PRRB
Rule 4.5.

Conclusion

The only issues pending in this appeal are the SSI Provider Specific and SSI Systemic Errors
issues and the Board finds that it does not have jurisdiction over either issue. The Board finds
that the Provider's challenge to the DSH SSI regulation and statute is properly pending in a CIRP
Group and therefore dismisses that poftion of the SSI Provider Specific issue. With respect to
the potential requests for realignment, the Board finds that it does not have jurisdiction over this
portion ofthe issue and hereby dismisses it from the above-referenced appeals. Finally, the
Boa¡d dismisses the second issue in the appeal because it is properly pending in a CIRP group.

PRRB Case No. 17 -0779 is hereby closed and removed fiom the tsoard's docket.

Review of this determination may be available.under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participaling
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(0 and 42 C.F.R. $$ 405.1875 and405.1811

cc: Wilson Leong, FSS

FOR THE BOARD

//^øU. ø¿'"'^* /,



DEPARTMENT OF HEALTH & HUMAN sERVICES

't .¿( Provider Reimbursement Review Board '
15OB Woodlawn Drive, Su¡te 100
Balt¡more, MD 2I2O7
470-746-2677

EC 2:9 üfl
CERTIFIEDMAIL

Community Health SYstems, Inc.

Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

'Wisconsin Physicia¡s Service
Byron Lamprecht
Cost Report Appeals
2525 N I 17th Avenue, Suite 200

Omaha, NE 68164

RE: Woodland Heights Medicai Center

Provider No. 45-0484
FYE t2/3112005
PRRB Case No.16-2348

Dear Mr. Summar and Mr. LamPrecht,

woodland Heights Medical center, the Provider, appealed a Revised Notice of Program

Reimbursemeni (RNPR) fo,- the 72/3112005 cost reporting period. The RNPR, issued on Ma¡ch

4,2016,was issuìd to include the most recent SSI percentage recalcr ated by CMS (post-2g11

Final Rule with new data matching). The Provider filed an appeal with 1 issue: 1.)

Disproportionate share Hospiral (DSH) Payment/supplemental security Income (SSI)

P ercentage (Provider SPecific).

The Provider received a second RNPR on February 8,2011 . This RNPR was issued to "include

allowable remanded Medicaid L&D days and to recalculate the DSFI payment due to those

additional days.,, The Provider filed an appeal of that RNPR with two issues: 1.)

Disproportioiate Share Hospital (DSH) Payment/Supplemental Security Income (SSI)

P"i""itag" (Provider Specific) and 2.) Disproportionate Share Hospital (DSH)
paymenisupplemental-Securíty Income (SSl Percentage. The appeal from the second RNPR

was incotporated into PRRB Case No' 16-2348'

The Provitler also appealed the Disproportionatc share Hospital (DSH) Palment/sttpplemental

security Income (ssl) Percentage (sy.rternic Errors.) isste directly into PRRB Case No. 16-

t489G-C, Community Health systems (cHS) 2005 Posr1498R SSI Data Match Group.



Board's Decision

Appeal from March 4,2016 RNPR
Dìþroportionate Sharc Hospitat (DSH) Payment/Supplenental Security ¡iconte (SSl

Pet centage (?rovider SPecific)

Although the Medicare Contractor did not challenge jurisdiction over this issue, the Board fìnds

that it dies not have jurisdiction over the SSI Provider Specifrc issue in tl]is appeal. The

jurisdictional analysis for the SSI Provider Specific issue has two relevant aspects to consider: 1)

ihe P¡ovider disagreeing with how the Medicare contractor computed the ssl percentage that

would be used to detemine the DSH percentage, and 2) the Provider preserving its right to

request realignment ofthe SSI percentage from the federal fiscal year to its cost lepofiing period'

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare Contractor

computed tire SSI percentage that would be used to determine the DSH percentage-is

duplìcative of the systemic Errors issue that was directly added to case no. 16- 1489GC and is

dismissed by the Board.r The DSH PayrnenVSSI Percentage (Provider Specific) issue concems
,,whether thã Medica¡e Administrative Contractor used the conect Supplemental Security

tn"o-" p".""rrtage in the Disproportionate Share Hospital Calculation."2 The Providers' legal

basis foi Issue Nõ. 1 ulso asserts that 'the Medicare contractor did not determine Medicare DSH

reimbursement in accordance with the Statutory instructions at 42 U'S'C'
g 1395ww(d)(5)(Fxi)."3 The Providers argue that "its SSI percentage published by [CMS] was

inconectty'compìri"á . . . ." and it ". . . specificalÌy disagrees with the MAC's calculation of the

computarion ofihe DSH percentage set forth at 42 C.F.R. $ 412.106(bX2Xi) ofthe Secretary's

Regulations."a

The providers' Systemic Errors group issue is, "The failure of the [Medicare Contractor] and the

Centers for Meditare and Medicãid Services (CMS) to properly determine the ratio of patient

days for patients entitled to Medicare Part A and Supplemental Security Income (SSI) benefìts

(excluding any State supplementation) to patient days for patients entitled to Medicare Patl A

iV"ai"-Je.ó*y or Fraction¡ fo¡ the Provider in its Disproporlionate Share Hospital (DSH)

ètigluitlty determination and'payment calculation. . . ."5 Thus, the Provider's disagreement with

how the Medica¡e Contractoi calculated the SSI percentage that would be used for the DSH

percentage is duplicative of the Systemic Errors issue that has filed directly into a group appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one

provicler; the issr¡e applies to ALL SSI calculations. Because the Providers at issue here are

Common Issue Relaied Party ("CIRP") Providers, they are required by regulation to pursue the

common issue in a group appeal.6 Because each ol the above-referenced Providers directly

added the Systemic-Errórs issue to a CIRP group appeal, the Board hereby dismisses the first

Page 2

rsee Provider's Individual Appeal Request at Tab 3 and Appeal Request in l6-l489Gc'
2 Id. aÌ.Tab 3.
3ld.
4 |d.
5 lssue Statement in PRRB Case No. I3-0605GC.
642 C.F.R. $ 405.1837(bxlxÐ.
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portion of the SSI Provider Specific issue because it is duplicative of the SSI Systemic Enors

issue.

The second aspect of the Provider Specitic. issue - the Provider preserving its right to request

realignment oithe SSI percentage fiour the federal fiscal ycar to its cost reporting pc¡iocl - is
herety dismissed by thê Board for lack ofjurisdiction. lJnder 42 C.F.R. $ 412.106(b)(3), for

detennining a Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting

data insteaã of the Federal fiscal year, it must furnish to cMS, through its intermediary, a

vvritten request . . . ." Without this written request, the Medicare Contractor cannot issue a final

determinaiion from which the Provider can be dissatisfied for appeal purposes' Based on this

reasoning, the Board finds that it does not have jurisdiction over the realignment portion of the

Provider's issue statement.

February 8,2017 RNPR

The Board finds that it does not have jurisdiction over either issue appealed from the second

RNPR because the RNPR did not specifically adjust the SSI percentage'

The code of Federal Regulations provides for an opportunity for a revised NPR. 42 C'F.R.

$ 405.1885 (2011) provides in relevant part:

(a)General.(l)Asecretarydetermination,anintermediarydetermination,ora
àecision by a reviewing entity (as described in $ 405'1801(a) ofthis subpart)

may be reopened, for findings on matters at issue in a determination or

decision, bt CMS (with respect to Secretary determinations), by the

intermediary (with respect to intermediary determinations) or by the reviewing

entity that made the decision (as described in $ 405.1885(c) ofthis subpart)'

42 C.F.R. $ 405.1889 (201 1) explains the effect of a cost report revision:

(a) If a revision is made in a Secretary or intermediary determination or a

àécision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 of this subpart, the revision must be considered a

,"p*ut" and distinct determination or decision to which the provisions of42
c-F.R. $ $ 405. I 8 1 1, 405.183 4, 405. 1 83 5, 40s.1'837, 40s.187 5, 405.1 81 7 and

405.i885 of this subpart are appiicable'

(b)(1) Only those matters that are specilìcally revised in a revised

determination or decision are within the scope of any appeal of the

revised determination or decision.

(2) Any matter that is not specihcally revised (including any matter that

was reopened but not revised) may not be considered in any appeal of
the revised determination or decision'

These reguìations make clear that a Provider can only appeal items that are specifically adjusted

from a ÑPR. Here, the Provider's RNPR only adjusted labor and Delivery Days and did not
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revise the SSI percentage. As the RNPR is a distinct determination, and only matters specifically

adjusted can be appealed from a RNPR, the Board finds that it does not have jurisdiction over the

two SSI percentage issues appealed from the February 8, 2017 RNPR'

Conclusion

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue appealed

f¡om the March 4, 2016 RNPR and dismisses the issue from this appeal. The Board also finds

that it does not have jurisdiction over the SSI Provider Specific and SSI Systemic Errors issues

appealed from the February 8,2017 RNPR and dismisses the issues from this appeal. PRRB

Cáse No. 16-2348 is hereby closed a¡d removed from the Board's docket as no issues remain

pending in thE appeal.

Review of this determination may be available under the provisions of 42 u.s.c. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and'405.1877.

Board Members Participating:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

0^uw1**6
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405'1811

cc: Wilson Leong, FSS



DEPARTMENT OF HEALTH & HUMAN SERVICESV( Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 21207
4t0-746-2671
DEC P t 2017

CERTIFIED MAIL

Community Health Systems, Inc.
Nathan Summar
Vice President Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Wisconsin Physicians Service
Byron Lamprecht
Cost Report Appeals
2525 N 1 l Tth Avenr:e, Suite 2oo
Omaha, NE 68164

RE: Tennova Healthcare Regional Jackson
Provide¡ No. 44-0189
FyE 12/31/2005
PRRB CaseNo. 16-2279

Dear Mr. Summar and Mr. Lamprecht,

Tennova Healthcare Regional Jackson, the Provider, appealed a Revised Notice ofProgram

Reimbursement (RNPR) for the 12131/2005 cost reporting period. The RNPR, issuecl on

February 19,2016,was issued to include the most recent SSI percentage recalculated by cMS
(post-201 I Final Rule with new data matching)'

The Provider filed the appeal with two issues: 1) Dlsproportionate Share Hospital (DSH)

Payment/Supplemental Security Income (SSI) Percentage (Provider Specific) and2)
Dìsproportionate Share Hospital (DSH) Payment/Supplemental SecuriÍy Income (SSI)

Percentage.

The Provider also appealed the D isproportionate Share Hospital (DSH) Paymenr/Supplemental

security Income (ssl) Percentage (Systemic Errors) issue directly into PRRB case No. 16-

1489GC, Commurrity Health Systems (CIIS) 2005 Post-1498R SSI Data Match Group

Board's Decision

Disproportionate Share Hospital (DSH) Paynent/supplemenlal security Income (ssI)
P er c entage (Pr ovider Spe cifi c)

Although the Medicare Contractor did not challenge jurisdiction over this issue, the Board finds

that it does not have jurisdiction over the SSI Provider Specìfic issue in this appeal. The
jurisdictional analysis for the SSI Provider Specifìc issue has two relevant aspects to consider: 1)

ìhe Provitler disagreeiug with how the Medicarc Contractor computed the SSI percentage that
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would be used to determine the DSH petcentage, and 2) the Provider preserving its right to
request realignment of the SSI percentage from the federal fiscal year to its cost repofiing period.

The first aspect ol'lssue No. l-the Provider disagreeing with how the Medicare Contractor

cornputecl the SSI perceltage that would be used to detcrminc thc DSH pcrccntagc-is
duplicative ofthe Systemic Errols issue that was directly added to case no. 16-1489GC and is

dismissed by the Board.r The DSH PaymenVSSI Percentage (Provider Specific) issue concerns

"whether the Medicare Administrative contractor used the correct Supplemental security
Income percentage in the Disproportionate share Hospital calculation."2 The Providers' legal

basis for Issue No. 1 also assertb that "the Medicare Contractor did not determine Medicare DSH

reimbursement in accorda¡ce with the Statutory instructions at 42 U'S'C.

$ 1395ww(dX5)(FXÐ."3 The Providers argue that "its SSI percentage published by [CMS] was

incorrectly computed . . . ." and it ". . . specifically disagrees with the MAC's calculation of the

computation of the DSH percentage set forth at 42 C.F.R. $ 412'106(bX2Xi) of the Secretary's

Regulations."a

The Providers' Systemic Errors group issue is, "The failure of the [Medicare Contractor] and the

Centers for Medicare and Medicaid Services (CMS) to properly determine the ratio of patient

days for patients entitled to Medicare Part A and Supplemental Security Income (SSI) benefits
(excluding any State supplementation) to patient days for patients entitled to Medicare Part A
(irrt"di"*" f.o*y or Fratiion) for the Provider in its Disproportionate Share Hospital (DSH)
eligibility determination and payment calculation. . . ."5 Thus, the Provider's disagreement with
how the Medicare Contractor calculated the SSI percentage that woulcl be usecl for the DSH
percentage is duplicative ofthe Systemic Erors issue that has filed directly into a group appeal.

The issue ofhow CMS interpreted its regulation is not an issue that applies "specifically" to one

Provide¡; the issue applies to ALL SSI calculations. Because the Providers at issue here are

Common Issue Related Party ('CIRP') Providers, they are required by regulation to pursue the

common issue in a group appeal.6 Because each of the above-referenced Providers direcfly
added the Systemic Errors issuè to a CIRP group appeal, the Board hereby dismisses the first
portion ofthe SSI Provider Specific issue because it is duplicative ofthe SSI Systemic Errors
issue.

The second aspect of the Provider Specific isSue - the Provider preserving its right to req est

realignment ofthe SSI percentage from the federal fiscal year to its cost reporting period - is
hereby dismissed by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 412.106(b)(3), for
determining a Provider's DSH percentage, "[i]f a hospital prefers fhat CMS t¡se its cost reporting
data instead of the Federal fiscal year, it must furnish to CMS, through its intermediary, a

written request . . . ." Without this written request, the Medicare Contractor cannot issue a final
determination from which the Provider can be dissatisfied for appeal purposes. Based on this

I See Provider's Individual Appeal Request at Tab 3 and Appeal Request in l6-1489GC.
2 Id ârT2'h 3.
1 ld.
4Id.
5 Issue Statement in PRRB Case No. l3-0605GC.
6 42 C.F.R. $ 405.1837(bXlXD.
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reasoning, the Boa¡d finds that it does not have jurisdiction over the realignment portion of the

Provider's issue statement.

Disproportionate share Hospital Payment/supplemental security Income (ssl) Percenlage

The Provider included the challenge to the SSI data âs the second issue in its appeal request and

also appealed the same issue directly into PRRB Case No. 16-1489GC. The Board hereby

dismiises this issue from the Provider's individual appeal because the issue is properly pending

in the CIRP group and the issue cannot be pending in more than one appeal pursuant to PRRB

Rule 4.5.

Conclusion

The only issues pending in this appeal are the SSI Provider Specific ald sSI Systemic Errors

issues and the Bòard finds that it does not have jurisdiction over either issue. The Board finds

that the Provider's challenge to the DSH SSI regulation and statute is properly pending in a CIRP

Group and therefore dismisses that portion of the SSI Provider Specific issue. With respect to

the påtential requests for reaiignment, the Board finds that it does not have jurisdiction over this

portìon of the isiue and hereby dismisses it from the above-referenced appeals. Finally, the

board dismisses the second issue in the appeal because it is properly pending in a CIRP group'

PRRB Case No . 16-2279 is hereby closed and removed from the Board's docket'

Review of this determination may be available under the provisions of 42 u.S.c. $ 1395oo(f)

and42 C.F.R. $$ 405.1875 and405.1871.

Board Members Participatine:
L. Sue Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FOR THE BOARD

L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405 1875 and405-18'77

cc: Wilson Leong. FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES;i(
CERTIFIEDMAIL

Provider Reimbursement Review Board
15OB Woodlawn Drive, Su¡te 100
Baltimore, MD 2L2O7
470-746-267L

ú"î^,2 C ?gtl

James C. Ravindrar, President

Quality Reimbursement Services, Inc.
150 N. Santa A¡ita Avenue, Suite 5704
Arcadia, CA 91006

Laurie Polson
Palmetto GBA
C/O National Govemment Services
MP: INA l0l-4F42
P.O.Box6474
Indiarapolis, lr'{ 46206-647 4

RE: Jurisdictional Determination
Valdese General Hospital
Provider No.: 11-0034
FYF.: 06/3O/2010 and 6/30/2012
PRRB Case Nos.: 15-1427 and 16-1785

Dear Mr. Ravindran and Ms. Polson:

On February 12, 2015 and May 25, 2016, the Board received Valdese General Hospital's
("Valdese") timely filed Requests for Hearing based upon the original notices of program
reimbursement ("NPRs") for the cost reponing periods ending on 06/30/2010 and 06130/2012.

The Provider appealed numerous issues, but prior to the Preliminary Position Papers, transferred
all issues but two to group appeals, briefing only: (1) Disproportionate Share Hospital C'DSH')
Payment-Medicaid Eligible Days, and (2) DSH Payment-SSl percentage (provider-specific).
By letters dated August 23,20L7 Valdese withd¡ew the Medicaid Eligible Days issue from the

instarit appeals, leaving only the Provider-Specific SSI Perccntage issue as the sole remaining issue

within the appeals.

Valdese previously appealed in their individual appeals, and transferred to group appeals, the SSI

Systemic errors issue. The "SSI Percentage - Systemic'? issue transferred to 14-2601GC (2010)

and 16-1141G (2012) were described as follows:

The Providers contend that the [Medicare contractor]'s determination[s] of
Medica¡e Reimbursement for their DSH Payments are not in accordance with the
Medicare statute . . The Providers further contend that the SSI percentages

calculated by [CMS] [do] not address all the deficiencies as described in Baystate
Medical Center v. Leavittl .. . and incoçòrate[ ] a new methodology inconsistent
with the Medicare statute.

¡ 545 F. Supp.2d 20 (D.D.C 2008), as amended,587 F. Supp.2d 37 (D.D.C.2008).



Valdese Medical Center
PRRB Case No.15-1427 and i6-1785
Page 2

Thc Providers challenge.tþgir $SI perccntagcs based on the following reasons:

1. Availability of MEDPAR and SSA records,

2. Paid days vs. Eligible days,

3 . Not in agreement with provider's records,

4. Fundamental problems in the SSI percentage calculation[,]
5. Covered days vs. Total days,

6. Non-covered days, i.e., Exhausted Benefit (.'EB), Medicare Secondary Payor

C'MSP) Days [a]nd Medicare Advantage, Medica¡e Managed Care,

Medicare+Choice and/or Part C Days (Collectively "MA;') Days,

7. CMS Ruling 1498-R and

8. Failure to adhere to required notice and comment rulemaking procedures in
adopting policy on EB, MSP and MA days.

In the instant appeals, Valdese describes its Provider-Specific SSI percentage issue in the
following marurer:

The Provider contends that the [Medicare contractor] did not determine Medicare
DSH reimbursement in accordance with the Statutory instructions . . . Specifically,
the Provider disagrees with the [Medicare contractor]'s calculation of the
computation of the DSH percentage . . .

The Provider contends that its[ ] SSI percentage published by [CMS] was
incorrectly computed because CMS failed to include all patients that \ryere entitled
to SSI benefits in their calculation[.]

The Provider contends that the SSI percentage issued by CMS and the subsequent
audit adjustment to the Provider's cost report by the [Medicare contractor] are both
flawed. The Provider is seeking SSI data from CMS in order to reconcile its records
with CMS data and identiff records that CMS failed to include in their
determination ofthe SSI percentage. The Provider also hereby preserves its right
to request under separate cover that CMS recalculate the SSI percentage based upon
thc Providcr's cost rcporting pc¡iod. ,See 42 U.S.C. 1395 (dXsXFXi).

Board's Decision

The SSI systematic issue transferred to l4-260lGC (2010) and 15-331gGC (2012) recites a fairly
comprehensive list of patient scenarios (paid v. eligible, covered v. total, non-covered) in which
particular inpatient days may not have been included in the pafiicipants' SSI percentage
calculations. In addition, this issue statement also lists a number of arguments (availability of
records, reco¡ds not in agreement) as to \¡/hy its participants may not have a complete list ofSSI-
eligible patients. As such, in comparing the two SSI issue statements for SSI provider specific and
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the SSI systemic, the issue statements describe the same SSI underlying data accuracy issue and

CMS' failure to include all "entitled" paticnts.. As Valclese is cnrrently a participant in a group

appeal and seeks to also challenge the accuracy of the data, its completeness and its failure to
include all "entitled" patients, Valdese has appealed the same issue twice from the same original
NPR for the same cost reporting period. The Board hereby dismisses the first portion of the SSI

Provider Specific issue because it is duplicative of the SSI Systemic Errors issue residing in the

group appeals.

As fa¡ as Valdese's additional wording in the Provider Specific issue statement, namely that it is
reserving its right to request a recalculation of its SSI percentage based upon its cost reporting
year, the Board finds that a provider's request to realign its SSI ratio with a particular cost reporting
period is an election that a provider may or. may not chose to employ but it is not an appealable

issue before the Board. IJnder 42 C.F.R. $ 412.106þ)(3), for determining a Provider's DSH
percentage, "[i]fahospital prefers that CMS use its cost reporting data instead of the Federal fiscal
year, it must fumish to CMS, through its intermediary, a written request . . . ." Without this written
request, the Medicare Contractor cannot issue a final determination from which the Provider can

be dissatisfied for appeal puqposes. Based on this reasoning, the Board finds that it does not have
jurisdiction over the realignment portion ofthe Provider's issue statement.

Conclusion

The Board finds that it lacks jurisdiction to hear Valdese's appeals of the SSI Provider Specific
Issue. The Board, therefore, dismisses the issue frorn both appeals, and as it was the last issue,

hereby closes the appeals.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and

42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating: For the Board:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

ú^l'W /3''''¿"'^ /'-
L. Sue Andersen, Esq. Ø

Board Member

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1877

cc: Wilson Leong, Federal Specialized Services
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CERTIFIED MA,IL

James C. Ravindran, President

Quality Reimbursement Seruices, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Barb Hinkl.e
Cahaba GBA
C/O National Govemment Services
MP: INA 101-4F42
P.O.Box 6474
Indianapolis, tN 46206-647 4

RE: Jurisdictional Determination
Lee Regional Medical Center
Provider No.: 49-0012
FYE:06/30/2013
PRRB CaseNo.: 16-1004

Dear Mr. Ravindran and Ms. Hinkle:

The Board is in receipt of Lee Regional Medical Center's ("Lee") timely frled Request for Hearing

based upon the original notice of program reimbursement ('NPR') fot ihe 06/3012013. The

Provider appealed numerous issues, but prior to the Preliminary Position Papers, transfened all
issues but two to group appeals. In the cover letter for each appeal, the Provider withdrew the

Medicaid eligible days issue, briefing only: (1) DSH Payment-SSl percentage (provider-

specific).

Lee pieviously appealed in the individual appeals, and transfened to a gloup appeal, the SSI

systemic errors issue. The "ssl Percentage - systemic" issue transferred to 17-033OGC (2013)

were described as follows:

The Providers contend that the [Medicare contractor]'s determination[s] of
Medicare Reimbursement for their DSH Payments are not in accordance with the

Medicare statute . The Providers further contend that the SSI percentages

calculated by [CMS] [do] not address all the deficiencies as described in Baystate

Medical Center v. Leavittt .. . and incorporate[ ] a new methodology inconsistent
with the Medicare statute.

The Providers challenge their SSI percentages based on the following reasons:

| 545 F. Supp.2d 20 (D.D.C 2008), as amended,587 F. Supp 2d 37 (D.D C' 2008).
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L Availability of MEDPAR and SSA records,

2. Paid days vs. Dligiblc daYs,

3. Not in agreement with provider's records,

4. Fundamental problems in the SSI percentage calculation[,]

5. Cove¡ed days vs. Total daYs,

6. Non-covered days, i.e., Exhausted Beneht ("E8"), Medicare Secondary Payor

C'MSP') Days [a]nd Medicare Advantage, Medicare Managed Care,

¡,{sdiçars+Choice and/or Part C Days (Collectively "MA") Days'

7. CMS Ruling 1498-R and
g. Failure to adhere to required noüce and comment rulemaking procedures in

adopting policy on EB, MSP and MA days.

In the instant appeals, Lee describes its Provider-Specific SSI percentage issue in the following

manner;

The Provider contends that the [Medicale contractor] did not determine Medicare

DSH reimbursement in accordance with the Statutory instructions ' . . Specifically,

the Provider disagrees with the [Medicare contractor]'s calculation of the

computation ofthe DSH percentage . . .

The Provider contends that itsl ] SSI percentage published by [CMS] was

incorrectly computed because CMS failed to include all patients that were entitled

to SSI benefits in their.calculation[.]

The Provider contends that the SSI percentage issued by CMS and the subsequent

audit adjustment to the Provider's cost report by the [Medicare contractol] are both

flawed. The Provider is seeking ssl data from cMS in order to reconcile its records

with CMS data and identiff records that CMS failed to include in their

detemination of the SSI percentage. The Provider also hereby preserves its right

to request under separate cover that cMS recalculate the SSI percentage based upon

the Provider's cost reporting period. Se¿ 42U.5.C. 1395 (dX5XFXÐ'

Board's Decision

The SSI sysrematic issue transfened to 17-0030GC (2013) recites a fairly comprehensive list of
patient scenarios (paid v. eligible, covered v. total, non-covered) in which particular inpatient days

may not have been included in the participants' SSI pêrcentage calculations. In addition, this issue

staiement also lists a number of arguments (availability ofrecords, records not in agreement) as to

why its partìcipants may not have a complête list of SSl-eligible patients. As such, in comparing

the two SSI issue statements for SSI provider ppecific and the SSI systemic, the issue statements

describe the same SSI underlying data accuracy issue and CMS' failure to include all "cntitled"

patients. As Lcc is currently a partioipant in a group appeal and seeks to also challenge the

u""u.u"y of the data, its completeness and its failure to include all "entitled" patients, Lee has
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appealed the same issue twice from the same original NPR for the same cost reporting period. The

Bóard hereby dismisses the first Fortion of the SSI Provider Specific issue because it is duplicative

ofthe SSI Systemic Errors issue residing in the group appeals.

As far as Lee's additional wording in the Provider Specific issue statement, namely that it is
reserving its right to request a recalculation of its SSI percentage based upon its cost reporting

year, the Board finds that aprovider's request to realign its SSI ratio with a particular cost reporting

period is an election that a provider may oI may not chose to employ but it is not an appealable

issue before the Board. IJ¡der 42 C.F.R. g 412.106(bX3), for determining a Provider's DSH

percentage, "[i]f a hospital prefe¡s that CMS use its cost reporting data instead ofthe Federal fiscal '

year, it mìst fumish to CMS, thfough its intermediary, a written request . . ' ." Without this written

iequest, the Medicare Contractor cannot issue a final determination from which the Provider can

be dissatisfied for appeal pu{poses. Based on this reasoning, the Board finds that it does not have

jurisdiction over the realignment portion ofthe Provider's issue statement.

Conclusion

The Boald finds that it lacks jurisdiction to hear Lee's appeals of the SSI Provider Specific Issue.

The Boaid, therefore, dismisses the issue from both appeals, and as it was the last issue, hereby

closes the appeals.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and

42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participatine:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

For the Board:

fuøø"&*.-, /"-
T,. Sue Andersen, Esq.
Board Membe¡

Enclosures: 42 U.S.C. $ 1395oo({) and 42 C.F.R' $$ 405.1875 and 405'1877

cc: Wilson Leong, Federal Specialized Services
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Dto 2I 2017
CERTIF'IED MAIL

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Barb llinkle, Appeals Lead
Cahaba GBA
CIO National Govemment Services
MP: INA 101-4F42
P.O. Box 6474
Indianapolis, IN 46206

RE,: JurisdictionalDetermination
MCG Medical Center
Provider No.: 1 1-0034
FYE: June 30,2012 and June 30,2013
PRRB Case Nos .: 16-17 52 and 16-1'157

Dear Mr. Ravindran and Ms. HinkÌe:

On May 27,2016, the Board received MCG's timely filed Requests for Hearing (dated May 26,

2013) based upon the original notices ofprogram reimbursement ("NPRs") for the cost reporling
periods ending on 06/30/2012 and 06/3012073. The Provider appealed numerous issues, but prior

to the Preliminary Position Papers, transferred all issues but fi^'o to a group appeaì, briefing only:
(1) Disproportionate Share Hospital C'DSH) Payment-Medicaid Eligible Days, and (2) DSH

Payment.-SSI percentage (províder-specific). By letters dated July 27,2017 MCG withdrew the

Medicaid Eligible Days issue from the instant appeals, leaving only the Provider-Speci{ic SSI

Percentage issue as the sole remaining issue within the appeals.

MCG appealed in their individual appeals, and subsequently transferred to group appeals, the ssl
Systemic errors issue. The "ssl Percentage - systemic" issue transferred To 16-1746G (2012) añ
16-1141G (2013) was described as follows:

The Pruvitlers couteud that the [Mcdicarc contractor]'s determination[s] of
Medicare Reimbursement for their DSH Payments are not in accordance with the

Medicare statute . The Providers fuÍher contend that the SSI percentages

calculated by [CMS] [do] not address all the deficiencies as described in Baystate

Medical Center v. Leavittt .. . and incorporate[ ] a new methodology inconsistent

with the Medicare statute.

ì 545 F. Supp.2d 20 (D.D.C 2008), as amended,587 F Supp. 2d 37 (D.D.C.2008)'
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The Providers challenge their SSI percentages based on the following reasons:

I . Availability of MEDPAR and SSA records,

2. Paid days vs. Eligible days,

3. Not in agreement with provider's records,

4. Fundamentàl problems in the SSI percentage calculation[,]

5. Covered days vs. Total daYs,

6. Non-covered days, i.e., Exhausted Benefit ("E8"), Mddicare Secondary Payor

C'MSP') Days [a]nd Medicare Advantage, Medicare Managed Care,

Medicare+Choice andlor Part C Days (Collectively "MA") Days'

7. CMS Ruling 1498-R and

8. Failure to adhere to required notice and comment rulemaking procedures in

adopting policy on EB, MSP and MA days.

In the instant appeals, MCG describes its Provider-specific SSI percentage issue in the following
manner:

The Provider contends that the [Medicare contractor] did not determine Medica¡e

DSH reimbursement in accordance with the Statutory instructions . ' ' Specifically,
the Provider disagrees with the [Meclicare contractor]'s calculation of the

computation ofthe DSH perçentage . . .

The Provider confends that its[ ] SSI percentage published by [CMS] was

incorrectly computed because CMS failed to include a.ll patients that v/ere entitled

to SSI benefits in their calculation[.]

The Provider contends that the SSI percentage issued by CMS and the subsequent

audit adjustment to the Provider's cost report by the [Medicare contractor] are both

flawed. The Provider is seeking SSI data from CMS in order to reconcile its records

with CMS data and identify records that CMS failed to include in their

determination ofthe SSI percentage. The Provicier also hereby preserves its right
to request under separate cover that CMS recalculate the SSI percentage based upon

the Provider's cost reporting period. S¿¿ 42 U.S.C. 1 395 (dX5XFXÐ.

Board's Decision

The SSI systematic issue transferred to Case Nos. 16-1746G (2012) and 16-114iG(2013)recites
a fairly comprehensive list ofpatient scenarios (paid v. eligible, covered v. total, non-covered) in

which particular inpatient days may not have been included in the participants' SSI percentage

calculations. In adàition, this issue statement also lists a number of arguments (availability of
recor<Js, recor¿s not in agreement) as to why its participants may not have a complete list ofSSI-
eligible patients. As such, in comparing the two ssl issue statements for ssl provider specific

aná the SSI systemic, the issue statements describe the same SSI underlying data accuracy issue



MCG Medical Center
PRRB Case No.16-1752 and 16-1757
Page 3

and CMS' failure to include all "entitled" patients. As MCG is curently a participant in a group

appcal and secks to also challenge the accuracy of the data, its completeness and its failure to

include all "entitled" patients, MCG has appealed the same issue twice from the same original
NPR for the same cost reporting period. The Board hereby dismisses the first portion of the SSI

Provider Specific issue because it is duplicative ofthe SSI Systemic Errors issue.

As faras MCG's additional wording in the Provider Specific issue statement, namely that it is
reserving its right to request a recalculation of its SSI percentage based upon its cost reporting
year, the Board finds that a provider's request to realign its SSI ratio with a particula¡ cost

reporting period is an election that a provider may or may not chose to employ but it is not an

appealable issue before the B oard. Undet 42 C.F'R. $ 412.106(bX3), for determining a

Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting data instead

of the Federal fiscal year, it must fumish to CMS, through its intermediary, a written request . . '
." Without this written request, the Medicare Contractor cannot issue a final determination from
which the Provider can be dissatisfied for appeal purposes. Based on this reasoning, the Board

finds that it does not have jurisdiction over the realigment portion of the Provider's issue

statement.

Conclusion

The Board $nds that it lacks jurisdiction to hear MCG's appeals of the SSI Provider Speciltc
Issue. The Board, therefore, dismisses the issue from both appeals, and as it was the last issue,

hereby closes thc appcals.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð

and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating: For the Board

Û^lo/ú. fu^fL. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

L. Sue Andersen, Esq
Board Member

Enclosures: 42 U.S.C. $ l395oo(f) and 42 C.F.R. $$ 405.1875 aú 405.1811

cc: Wilson Leong, Federal Specialized Services
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James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Laurie Polson
Palmetto GBA
C/O National Govemment Services
MP: INA 101-4F42
P.O.Box 6474
Indianapolis, tN 46206-6474

RE: Jurisdictional Determination
Johnston Memorial Hospital
Provider No.: 49-0053
FYE: 0613012011, 06/30/2012 and 06/30/2013
PRRB CaseNos.: l6-0168, 16-0234 and 16-0336

Dear Mr. Ravindran and Ms. Polson:

The Board is in receipt of Johnston Memorial Hospital's ("Johnston") timely filed Requests for
Hearing based upon the original notices of program reimbursement ("NPRs") fo¡ the cost
reporting periods ending on 06130/2011, 06/3012012 and 06/30/2013. The Provider appealed
numerous issues, but prior to the Preliminary Position Papers, transferred all issues but two to
group appeals. In the cover letter for each appeal, the Provider withdrew the Medicaid eligible
days issue, briefing only: (1) DSH Payment-SSl percentage þrovider-specific).

Johnston previously appealed in their individual appeals, and transfer¡ed to group appeals, the SSI
Systemic errors issue. The "SSI Percentage - Systemic" issue transfer¡ed to 14-4296GC (2011),
16-0290GC Q012) and 16-203lGC (2013) were described as follows:

The Providers contend that the [Medicare contractor]'s determination[s] of
Medicare Reimbursement f'or their DSH Payments are not in accordance with the
Medicare statute . . fte Providers filther colìtend tlìat the SSI percentages
calculated by [CMS] [do] not address all the deficiencies as desc¡ibed in Baystate
Medical Center y. Leavittt .. . and incorporate[ ] a new methodology inconsistent
with the Medicare statute.

The Provide¡s challenge their SSI percentages based on the following reasons:

| 545 F. Supp. 2d20 (D.D.C 2008), as amended,587 F. Supp.2d 37 (D.D.C.2003).
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I . Availability of MEDPAR and SSA records,

2. Paid days vs. Eligible days,

3. Not in agreement with provider's records,

4. Fundamental problems in the SSI percentage calculation[,]

5. Covered days vs. Total days,

6. Non-covered days, i.e., Exhausted Benefit ("E8"), Medicare Secondary Payor

C'MSP) Days [a]nd Medicare Advantage, Medicare Managed Care,

Medicare+Choice andlor Part C Days (Collectively "MA") Days,

7. CMS Ruling 1498-R and

8. Failure to adhere to required notice and comment rulemaking procedures in

adopting policy on EB, MSP and MA days.

In the instant appeals, Johnston describes its Provider-Specific SSI percentage issue in the

following manner:

The Provider contends that the [Medicare contractor] did not determine Medicare

DSH ¡eimbursement in accordance with the Statutory instructions . . . Specifically,
the Provider disagrees with the [Medicare contractor]'s calculation of the

computation of the DSH percentage . . .

The Provider contends that its[ ] SSI percentage published by [CMS] was

incorrectly computed because CMS failed to include all patients that were entitled

to SSI benefits in their calculation[.]

The Provider contends that the SSI percentage issued by CMS and the subsequent

audit adjustment to the Provider's cost report by the [Medicare contractor] are both

flawed. The Provider is seeking SSI data from CMS in orde¡ to reconcile its records

with CMS data and identifu records that CMS failed to include in their
dete¡mination of the SSI percentage. The Provide¡ also hereby preserves its right
to request under separate cover that CMS recalculate the SSI percentage based upon

the Provider's. cost reporting pe:irod. See 42 U.S'C. 1395 (dX5XFXÐ.

Board's Decision

The SSI systematic issue transferred fo 14-4296GC (2011), 16-0290GC (2012) and 16-203 1 GC
(2013) recites a fairly comprehensive list of patient scenarios (paid v. eligible, covered v. total,

non-covered) in which particular inpatient days may not have been included in the participants'

SSI percentage calculations. In addition, this issue statement also lists a number of arguments
(availability of records, ¡ecords not in agreement) as to why its participants may not have a
complete list of SSl-eligible patients. As such, in comparing the two SSI issue statements for SSI

provider specifio and the SSI systemic, the issue statements describe the same SSI underlying data

accuracy issue and CMS' failure to include all "entitled" patients. As Johnston is currently a

participant in a group appeal and seeks to also challenge the accuracy ofthe data, its completeness
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and its failure to include all "entitled" patients, Johnston has appealed the same issue twice from

the same original NPR for the same cost reporting period. The Board hereby dismisses the fìrst

portion ofthã SSI provider Specífic issue because it is duplicative ofthe SSI Systemic Errors issue

residing in the group appeals.

As far as Joh¡ston's additional wording in the Provider Specific issue statement, namely that it is

reserving its right to request a recalculation of its SSI percentage based upon its cost reporting

year, thJBoard finds thai a provider's request to realign its SSI ratio with a particular cost reporting

period is an election that iprovider may or may not chose to emþloy but it is not an appealable

issue before the Board. IJnder 42 C.F.R. $ 412.106(bX3), for determining a Providér's DSH

percentage, .,[i]f a hospital prefers that CMS use its cost reporting data instead ofthe Federal fiscal

year, it mist fumistr to Ctr¡S, thfough its intermediary, a written request . . . ." Without this written

iequest, the Medicare Contractor cannot issue a final determination from which the P¡ovider can

beiissatisfied foi appeal purposes. Based on this reasoning, the Board finds that it does not have

jurisdiction over the realignment portion of the Provider's issue statement'

Conclusion

The Board finds that it lacks jurisdiction to hear Johnston's appeals ofthe SSI Provider Specific

Issue. The Board, therefore, dismisses the issue from both appeals, and as it was the last issue,

hereby closes the appeals.

Review of this determination may be available uncler the provisions of 42 U,S.C' $ 1395oo(f) and

42 C.F.R. $0 405.1875 utd405.1877.

Board Members ParticiPaliug:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

&,Aø 6*-'^ /.
For the Board:

L. Sue Andersen, Esq.
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405' 1 875 and 405 '1877

cc: Wilson Leong, Federal Specializcd Scrvices
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Healthcare Reimbursement Services, Inc.
Corinna Goron
President
17101 Preston Road, Suite 220
Dallas, TX 75248-1372

Noridian Healthcare Solutions
Evaline Alcantara
Appeals Coordinator - Ju¡isdiction E
P.O. Box 6782
Fargo, ND 58108-6782

RE: Mountclair Hospital, La Palma Interconìm. Hospital and Garden Grove Hospital
Provider Nos.:05-0758, 05-0580, 05-0230
FYE 12/31/2011
PRRB Case No s. l 5-2498, l 5-249 6, 1 5 -2507

Dear Mr. Summar and Ms. Hinkle,

The above referenced Providers each filed an appeal of thei¡ original Notice of Program
Reimbursement (llPR) lbr the l2l3l/2011 cost reporting period. The Providers filed each appeal

with two issues: 1) Disproportíonate Share Hospital (DSH) Puymenl/Supplemenlul Securily
Income (SSI) Percentage (Províder Specific) and 2) Disproportionate Share Hospital (DSH)

Payment - Medicaid Eligìble Days. Each Provider withdrew the Medicaid eligible days issue in
the preliminary position paper cover letter, briefing only: (1) DSH Payment-SSl percentage

(provider-specific).

Each of the above Provider's is commonly owned or controlled by Prime Healthcare Solutions.
Each of the Providers filed directly into "HRS P¡ime Healthcare 201 I DSH/SSI Percentage

CIRP group", PRRB case number l5-0001GC. The "SSI Percentage - Systemic" issue described

in the Common Issue Related Party (CIRP) group is as follows:

The Provitlers contend that the [Medicare contractor]'s determination[s] of
Medicare Reimbu¡sement for their DSH Payments are not in accordance with the

Medicare statute . 'Ihe Providers fufther contend that the SSI percentages

calculated by [CMS] [do] not address all thc dcficicncics as dcscribcd in Baystate

Medical Center v. Leaviltt .. . and incorporate[ ] a new methodology inconsistent
with the Medicare statute.

The P¡oviders challenge their SSI percentages based on the following reasons:

ì 545 F. Supp. 2d20 (D.D.C 2008), as amended,587 F. Supp 2d 37 (D.D C.2008).
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l. Availability of MEDPAR and SSA records,

2. Paid days vs. Eligible days,

3. Not in agreement with provider's records,

4. Fundamental problems in the SSI percentage calculation[,]

5. Covered days vs. Total days,

6. Non-covered days, i.e., Exhausted Benefit ("E8"), Medicare Secondary Payor

C'MSP') Days [a]nd Medicare Advantage, Medicare Managed Care,

Medicare+Choice and/or Part C Days (Collectively "MA") Days,

7. CMS Ruling 1498-R and

8. Failure to adhere to required notice and comment rulemaking procedures in
adopting policy on EB, MSP and MA days.

In the instant individual appeals, the P¡ovider's describes their Provider-Specific SSI percentage

issue in the following manner:

The Provider contends that the [Medicare contractor] did not determine Medicare
DSH reimbursement in accordance with the Statutory instructions
Specifically, the Provider disagrees with the [Medicare contractor]'s calculation
ofthe computation of the DSH percentage . . .

The Provider contends that itsl ] SSI percentage published by [CMS] was

incorrectly computed because CMS faiìed to include all patients that were entitled
to SSI benefits in their calculation[.]

The Provider contends that the SSI percentage issued by CMS and the subsequent
audit adjustment to the Provider's cost report by the [Medicare contractor] are

both flawed. The Provider is seeking SSI data from CMS in order to reconcile its
records with CMS data an<l identify recr¡rds that CMS failed to include ìn their
detennination of the SSI percentage. The Provider also hereby preserves its right
to request under separate cover that CMS recalculate the SSI percentage based

upon the Provider's cost reporting period. Se¿ 42U.5.C. 1395 (dX5XFXÐ.

Board's Decision

The SSI systematic issue filed directly into 15-000lGC recites a fairly comprehensive list of
patient scenarios (paid v. eligible, covered v. total, non-covered) in which particular inpatient
days may not have been included in the participants' SSI percentage calculations. In addition,

this issue statement also lists a number of arguments (availability of ¡ecords, records not in
agreement) as to why its paficipants may not have a complete lisf of SSl-eligible patients. As
such, in comparing the two SSI issue statements for SSI provider specific and the SSI systemic,
the issue statements desc¡ibe the same SSI un<lerlying data accuracy issue and CMS' failure to
include all "entitled" patients. As these providers are currently a parlicipant in a CIRP group

appeal and seek to also challenge the accuracy of the data, its completeness and its failure to
include all "entitled" patients, these Providers have appealed the same issue twice from the same
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original NPRs for the same cost reporting period. The Board hereby dismisses the first portion
of the SSI Provider Specific issue because it is duplicative of the SSI Systemic Errors issue

residing in the CIRP group l5-0001GC.

As far as the Provider's additional wording in the Provider Spcoific issue stutenient, namely that

it is reserving its right to request a recalculation of its SSI percentage based upon its oost

reporting year, the Board finds that a provider's request to realign its SSI ratio with a particular

cost reporting period is an election that a provider may or may not chose to employ but it is not

an appealable issue before the Board. Under 42 C.F.R. $ 412.106(b)(3), for determining a

Provider's DSH percentage, "[i]f a hospital prefers that CMS use its cost reporting data instead

of the Federal fiscal year, it must fumish to CMS, through its intermediary, a written request . . .

." Without this wdtten request, the Medicare Contractor cannot issue a final determination ftom
which tlre Provider can be dissatisfied for appeal purposes. Based on this reasoning, the Board
finds that it does not have jurisdiction over the realignment portion of the Provider's issue

statement.

Conclusion

The Boa¡d finds that it lacks jurisdiction to hear Montclaire's, La Palma's and Garden City's
appeals of the SSI Provider Specific Issue. The Board, therefore, dismisses the issue from all
three appeals, and as it was the last issue, hereby closes 15-2498, 15-2496 and 15-2507.

Review of this determination may be available under the provisions of 42 I.I.S.C. $ l395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participalin&
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

L. Sue Andersen, Isq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) a¡d 42 C.F.R. $$ 405.1875 a¡d405.18'77

cc: Wilson Leong, FSS

FOR THE BOARD
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James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Laurie Polson
Palmetto GBA
C/O National Govemment Services
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RE: Jurisdictional Determination
Wellmont Lonesome Pine Hospital
Provider No.: 49-0114
FYE: 0613012012

PRRB Case Nos.: 16-0220

Dear Mr. Ravindran and Ms. Polson:

The Board is in receipt of Wellmont Lonesome Pine Hospital's ("Wellmont's") timely filed
Requests for Hearing based upon the original notice ofprogram reimbursement ("NPR') for the

cost reporting periods ending 06130/2012. The Provider appealed numerous issues, but prior to
the Preliminary Position Paper, transferred all issues but one to group appeals. In the cover letter

foi the appeal, the Provider briefed only: (1) DSH Payment-SSl percentage (provider-specific).

wellmont previously appealed in the irrdividual appeals, and transferrcd to a group appcal, the ssI
SysteÌnic errors issue. The "ssl Percentage - Systemic" issue transferred to l6-0247GC werc
described as follows:

The Providers contend that the [Medicare contractor]'s determination[s] of
Medicare Reimbursement for fheir DSH Payments are not in acco¡dance with the

Medicare statute . The Providers further contend that the SSI percentages

calculated by [CMS] [do] not address all the deficiencies as described in Baystale

Medical Center v. Leavittl .. . and incorporate[ ] a new methodology inconsistent
with the Medicare sta tute.

The Providers challenge their SSI percentages based on the following reasons:

1. Availability of MF.DPAR and SSA records,

I 545 F. Supp.2d 20 (D.D.C 2008), as amended,587 F. Supp.2d 37 (D.D.C.2008).
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2. Paid days vs. Eligible days,

3. Not in agreement with provider's records,

4. Fuudarnental problems in thc SSI pcrcentuge calculation[,]

5- Covered days vs. Total daYs,

6. Non-covered days, i.e., Exhausted Benefit ("E8"), Medicare Secondary Payor

("MSP) Days [a]nd Medicare Advantage, Medicare Managed Care,

Medicare+Choice and/or Part C Days (Collectively "MA") Days'

7. CMS Ruling 1498-R and

8. Failure to adhere to required notice and comment rulemaking procedwes in

adopting policy on EB, MSP and MA days.

In the instant appeals, Wellmont describes its Provider-Specific SSI percentage issue in the

following marmer:

The Provider contends that the [Medicare contractol] did not determine Medicare

DSH reimbursement in accordance with the Statutory instructions . . . Specifically,

the Provider disagrees with the [Medicare contractor]'s calculation of the

computation of the DSI-I percentage . '

The Provider contends that its[ ] SSI percentage published by [CMS] was

incorrectly computed because cMS failed to include all patients that were entitled

to SSI benefits in their calculation[.]

The Provider contends that the SSI percentage issued by CMS and the subsequent

audit adjustrnent to the Provider's cost report by the [Medicare contractor] are both

flawed. The Provider is seeking SSI data from CMS in order to reconcile its records

with CMS data and identiff records that CMS failed to include in their

determination of the SSI percentage. The Provider also hereby preserves its right
to request under separate cover that CMS recalculate the SSI percentage based upon

the Provider's cost reporting period. S¿e 42 U.S'C' 1395 (dX5XFXÐ.

Board's Decision

Thc SSI systcmatic issuc transferredfo 76-0247GC, QRS Wellmont HS 2012 DSH SSI Percentage

Grntrp, re,cifes a fairly comprehensive list of patient scenalios (paid v. eligible, covered v. total,

non-covered) in which particular inpatient days may not have been included in the participants'

SSI percentage calculations. In addition, this issue statement also lists a number of arguments

(availability of records, records not in agreement) as to why its parlicipants may not have a

complete list of SSl-eligible patients. As such, in comparing the two SSI issue statements for SSI

p.oroìd*t specific and the SSI systemic, the issue statements desc¡ibe the same SSI underlying data

accuracy issue and CMS' failure to include all "entitled" patielts. As Wellmont is currently a

participant in a Common Issue Related Party (CIRP) group appeal arìd seeks to also challenge the

à""uruiy of the data, its completeness and its failure to include all "entitled" patients, Wellmont

has appealed the same issue twice f¡om the same original NPR for the same cost repofiing period.
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The Board hereby dismisses the fìrst portion of the SSI Provider Specific issue because it is

duplicative ofthe ssl systcmic Errors issuc residing in the GIRP group l6-0247GC.

As far as Wellmonts's additional wording in the Provider Specific issue statement, namely that it
is reserving its right to request a recalculation of its SSI percentage based upon its cost reporting

year, the Bãard finds that áprovider's request to realign its SSI ratio with a particular cost reporting

period is an election that a provider may or may not chose to employ but it is not an appealable

issue before the Board. llnder 42 c.F.R. $ 412.106(bx3), for determining a Provider's DSH

percentage, "[i]f a hospital prefers that CMS use its cost reporting data instead ofthe Federal fiscal

year, it rnust fumish toCMS, through its intermediary, a written request . . . ." Without this written

iequest, the Medica¡e Contractor cannot issue a fina.l determination from which the Provider can

beìissatisfied for appeal purposes. Based on this reasoning, the Board finds that it does not have

jurisdiction over the realignment portion of the Provider's issue statement.

Conclusion

The Board finds that it lacks jurisdiction to hear Wellmonts's appeal of the SSI P¡ovider Specific

Issue. The Board, therefore, dismisses the issue, and as it was the last issue, hereby closes the

case.

Review of this determination may be available under the provisions of 42 u.s.c. $ 1395oo(f) and

42 C.F.R. $$ 405.1875 and405.1877.

Board Members Parlicipaliug: For

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

Esq.
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405'18'77

cc: Wilson Leong, Federal Specialized Services
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