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President
2805 Nofh Dallas Parkway
Suite 620
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CERTIFIED MAIL

CGS Administrators
Judith E. Cummings
Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN31202

RE: St. Elizabeth Medical Center, as a participant in
Southwest Consulting SEH 2011 DSH SSI Fraction Parl C Days CIRP Group II
Provider No.: 18-0001
FYE: 12/3112011 \
PRRB Case No.: I 7-21 52GC

Dear Mr. Newell and Ms. Cummings,

The Provider Reimbursement Review Board (Board) has reviewed the jurisdictional documents

in the above-referenced appeal. The jurisdictional decision of the Board is set fofih below.

Backqround:

On April 5,2017, the Provider was issuod a revised lt{otioe of Progratrt Reirnburserlult (NPR)

for fiscal year en<l (FYE) 121311201 1. The revised NPR stated that it was "To update the SSI%

in accordance with CMS' SSI realignment calculation." On August 25, 2011 , The Provider

representative fìled a common issue related party (CIRP) group appeal request with the Board to

appeal the DSH SSI fraction Part C Days issue. The CIRP group appeal request included one

Provider - St. Elizabeth Medical Center (provider no. 18-0001, FYE 12131/2011);

The Board acknowledged this group appeal request and named it Group II because there is a

previous SEH 201 1 DSH SSI Fraction part C Days appeal, case no. 14-3869GC. The Board

granted Expedited Judicìal Review in case no. l4-3869GC; St. Elizabeth Medical center was a

participant in case no. 14-3869GC.

Epe¡d'r-D.ed$g¿:

The Board finds that it does not have jurisdiction over the SSI Fraction Part C Days issue for St.

Elizabeth Medical Center that was appealed from its April 5, 2017 revised NPR. The Board
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finds that the Provider's revised NPR did not adjust SSI Fraction Part C Days. Adjustment no. 1

on the Provider,s audit adjustment teport related to the revised NPR was to revise the SSI

percentage to be calculated on the Provider's cost reporting year, known as SSI realignment,

based on its request to CMS. This realigned SSI percentage only adjusted the total numbet of
SSI days from being calculated based on the federal fiscal year to being calculated based on the

cost reporting fiscal year. Whether or not Part C should be included in the SSI fraction was not

part ofthe cost report revision.

The code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.1885 (201 l) provides, in relevant part:

(a) Ceneral. (1) A Secretary determinalion, an intermediary determination, or a

decision by a reviewing entity (as described in $ 405.1801(a) of this subpart)

may be reopened, for fìndings on matters at issue in a determination or

decision, by CMS (with respect to Secretary determinations), by the

intemediary (with respect to intermediary determinations) ol by the reviewing
entity that made the decision (as described in $ 405.1885(c) ofthis subpart.

42 C.F.R. $ 405.1889 (2011) explains the effect ofa cost report revision:

(a) If a revision is made in a Secretary or intermediary determination or a

decision by a reviewing entity after the determination or decision is reopened

as provided in $405.1885 ofthis subpart, the revision must be considered a

separate and distinct determination or decision to which the provisions of42
c.F.R. $$ 405. i 8 1 1, 405.1834, 405. 1 835, 405.1831, 405.187 5, 405.7817 and

405.1885 ofthis subpart are applicable.

(b)(1) Only those matte¡s that are specifically revised in a revised

dctcrmination or decision are within the scope of any appeal ofthe revised

determination or decision.

(bX2) Any matter that is not specifrcally revised (including any matter that was

reopened but not revised) may not be considered in any appeal of the revised

determination or decision.

These regulations make clear that a Provider can only appeal items that are specifically adjusted

from a revised NPR. The Provider has appealed the Part C issue, which was not adjusted in the

revised NpR. As pat of its appeal request the Provider submitted a copy of the letter sent to the

Medica¡e Contractor requesting the reaÌignment ofthe SSI percentage. The lettel stated:

If the recalculation completed at this time conlìnues to include the Medicare

Advantage days, St. Elizabeth's Fort Thomas reserves the right to request a

recalculaiion excluding Medicare Advantage days at a later date'"r

I Emphasis added.
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Based on this statement, the Board finds that the Provider has acklowledged that Parl C Days2

were already in the SSI percentage prior to the realignment, therefore the inclusion ofthese days

was not part of the revised NPR realignment adjustment'

Additionally, the same Provider for the same FYE has previously appealed the SSI Fraction Pafi

C Days issue from its original NPR in case no. 14-3869GC. The original NPR did adjustment

part ó Days in the SSI Fraction. The Board granted Expedited Judicial Review in case no. 14-

3869GC.

The Board finds that it does not have juf.isdiction over the ssl Fraction Part c Days issue

appealed from the revised NPR issued for st. Elizabeth Medical center for FYE I2l31D01l

bãcause the issue was not specifically adjusted in the revised NPR. As St. Elizabeth Medical

center is the only parlicipant in case no. 17 -2152GC, the appeal is hereby closed and removed

from the Boa¡d's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and 405.1817.

Boa¡d Members ParticiPatine:
L. Sue Andersen, Esq.

Gregory H. Ziegler
Charlotte F. Benson, CPA

FOR TFIE BOARD

fu/"L"-
L. Sue Andersen
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f) and42 C.t.R' $$ 405'1875 and405'187'7

cc: Wilson Leong, FSS

2PartCDaysandMedicareAdvantageDaySrefeltothesamekindofdayatissueinthisgroupappeaì.
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4to-746-267 7

æI I02fl7
Maureen O'Brien Griffin
Hall, Render, Killian, Heath & LYman

500 North Meridian Street
Suite 400
Indianapolis, IN 46204

RE: Expedited Judicial Review Request

Hall Render Part C DaYs APPeals

FYE: 2006-2008, and 2011

PRRB Case Nos .: 13.0626GC' 13 -0629 GC, 13 -0632GC, 1 3 - 1 85 6GC and 1 5 - 1 525 GC

I September t 8, 2017 EJR Request at l.
2 See 42tJ.S.c. $ 1395ww(d)(l)-(5):42 cF'P. P^rt 412.
3 Id.
a See 42tJ.S.C. $ l39sww(d)(5).
5 Sse 42 U.S.C. $ l395wrv(d)(5)(F)(ixl); a2 C.F.R' 6 412.106

Dear Ms. Griffin:

on September I8,2Ol7,the Provider Reimbursement Review Board ('PRRB" or "Board")

receiv¿d a request for expedited judicial review C'EJR') for the above-referenced group appeals

The Board has rwiewed the request.and hereby gfants the fequest, as explained below.

The issue in these appeals is:

The improper inclusion by the [Medicare contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Advantage patients in the numerator

and [dcnominator] of the Medioaro PrÔxy when caloulating thc 
.

clispiopoftionatc siarc hospital (DSH) çligibility and payments'l

Statutorv and Requlatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for tle operating costs of inpatient hospital services under the

proipective payment system ("PPS').2 Under PPS, Medicare pays predetermined, standardized

ä-orrtrtr p"iaitcharge, subject to certain payment adjustments'3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Sìcretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.



A hospital may qualifu for a DSH adjustment based on its disproporlionate patient percentage

(..DpÉ).6 As'a proxy for utilizaiión 6y low-income patients, the DPP determines a hospital's

iualifrcâtion as å DSi{, th"tr is used to determine the amount of the DSH payment due to the

ü;õì;;;;õit[.t-írr. opp is defined as the sum of two fractions expressed as percentages.s

fnor" t*ã ftactions are the "Medicare" or "SSI"e fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were matle up of patients who (for such days) were enlìtled to

benefìts uncler part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/sSl fraction is computed annually by CMS, and utilized by^the Medicare

contractors to compute a qualif,ing hospital's DSH payment adjustment'|O

The srarute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Q, defines the Medicaid fraction as:

the liaction (expressed as a percentage), the numerator of which is

the number of thc huspital's patient days lbr such period which

consi$ ofpatients who (for such days) were eligible for medical

assistarìce under a State plan approved under subchapter XIX [the
Medicaid program], but who were not enlitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period' (emphasis

added)

The Medicare contractof determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Mgdicaid but not entitled to Medicare Parl A, and divides that

numbei by the total number ofpatient days in the same period'lr

Hall Render Part C DaYs APPeals
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6 See 42u.5.c. $$ l395ww(dX5XF)(iXI) and (d)(5)(F)(v);42 C,F'R $ al2l06(cXl)'
7 See 42u.s.c. é$ l39sww(dx5xF)(iv) and (vii)-(xiii);42 C F R $ 412 106(d)'
E See 42U.5.C. $ l395ww(dx5)(Fxvi).
e "SSl" stands for "supplementaì Security lncome "
r0 42 C.F.R. $ 412.1060x2)-(3).
rr 42 C.F.R. $ 412.106(bx4).
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Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed õare statute implementing pa1'rnents to health maintenance organizations

("HMOs"j and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm' The

statute at 42 U.S.C. $ l395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B ofthis subchapter . . ."

Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembet 4, 1990 Federal Register, the Secretaryl2 stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act 142
U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
:'patients who were entitled to benefits under Paft A,," we believe

it is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment]'

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including ÈMO days in the SSVMedicare percentage [of the DSH

adjustmentJ'ri

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.la

Vr'ith the creation of Medicare Part C in1997,t5 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Þ¿rt A. Consisteltt with the statutory change, CMS did not include Medicare Part C

12 of Health and Human Services
rr 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990).
t4 Id.
f5 The Medicare Part C program did not begin operating until January l, 1999 See P'L. 105-33, 1997 HR20l5,
codified as 42tJ.S.C. S'l3g4w-21Note (c) "Enrollment Transition Rule.- An individual who is enrolled Iin
Meáicarel on Decembir 3l 1998, v,,ith an eligible organization under . . . [42 U.S.C. l395mm] shall be conside¡ed

to be ênrolled with that organization on January l, 1999, under part C ofTitle XVtll . . ifthat organization as a

contract under that part for providing services on January 1,1999 " This was also hgyl 1t.-- - -

Medicare+Choice. îhe M"áicat" Prèscription Dug, Improvement and Modemization Act of2003 (Pub.L. 108-

I ?3), enacted on December 8, 2003, replaced the Medicare+Clroice progra,n with the new Medicare Advantage

lÌrogranì under Part C of Titlc XVltl.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospictive Payment System ('IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attribuîable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage These patient

days should be included ín the count oftotal patient days in the

M¿dicaid fraction (\he denorninator), and the patient's days for the

M+C beneJìciary who is also eligible for Medicaid would be

included in the numeralor of the Medicaid fraction ' ' (emphasis

added)17

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, tynãtng she was.,revising our regulations at [42 C.F.R.] $ a12.106(b)(2Xi) to

include the âays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."ld In response to a comment regarding this change, the Secretary explained that:

. . . Ihe do agree thaT once Medicare beneficiaries elect

Medicare Part C coverage, they are still' in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

' Metlicare tiactiou of the DSII calculatioll. Thcrcforc, wc uru

not adopting as final our proposal stated in the May 19, 2003

proposed rule to include the days associated wÌth M+C
beneJìciaries in the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for M+C
beieficiaries in the Medicare fraction ' ' ' ' if the beneficiary

is alio an SSI recipient, the patient days will be included in
the nutne¡ator of the Medicare fraction' We are revisitrg oul
regulations at $ 412.106(b\2)(i) to include the days

asiociated with M+C beneficiaries in the Medicare fraction

of the DSH calculation.re (emphasis added)

f669 Fed. Reg. 48,918, 49,099 (Aug. ll'2004).
r768 F"d. R"g. 27,154,27,208 (Mav 19, 2003).
rB 69 Fed. Reg. at 49,099.
te Id.
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Consequently, within the Secretary's response to the commenter, the Secretary announced that

CMS would lnclude Medicare Part C inpatient days in the Medicare fraction of the DSH

calculation.

Alrhough the change in policy regarding42 C.F.R. $ 412.106(bX2XB) was included in the

Augusil l, 2004 Féderai Register, no change to the regulatory language was published until

luinst ZZ, ZOOI when the FFY 2008 final rule was issued.2o In that publication, the Secretary

notãd that no substantive regulatory change had in fact occurred but that she had made "technical

corrections" to the regulatory language consistent with the change announced in the FFY 2005

IPPS final ru1e.21 AJ a result, the pertinent regulatory language was "technically corrected" to

reflect that part C days were required to be included in the Medicare fraction of the DPP as of
October 1,2004.

The U.S. Circuit Court for the District of Columbia inl llina Healthcare Services v. Sebelius,22

vacated the FFY 2005 IPPS rule. However, as the providers point out, the secretary has not

acquiesced or taken action to implement the decision23 and the decision is 4ot binding in 'actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part C

patients uté "*titl"d to benefits" under Part A, thereby requiring them to be counted in the

Medica¡e paÉ A/SSI fraction and excluded from the Medicaid fraction numerator or vice ve¡sa.

prior to 2004, the Secretary Íeated Part C patients as not entitled to benefits under Part A. From

lg86-2004.the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. ln the final rule f'or the F'F Y 2005, the Secretary reversed

cotllse and ;mounced a policy charrge. This policy was to inolude Päft C days in thc Mcdicate
part A/SSI fraction and excluåe theri from thè Medicaid fraction effective October 1,2004.24

In Allina,the. Court affirmed the district couÉ's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed ru1e."25 The providers claim that because the Secrefary has

noì acquiesced to the decision, The 2004 regulation requiring Part C days be included in the Part

A./SSI îraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $$ 412.106(bX2XÐ@) ¿n<l (bX2XiiiXB).

In these cases, the providers contend that all Part C days should be excluded from the Part A-ISSI

fraction and the Mèdicaid-eligible Part C days should be included in the numerator ofthe

Medicaid fraction. To obtainlelief, the providers seek a ruling on the procedural and substantive

20 72Fed. F:eg. 47,130,47,384 (AvE 22,2007).
,, Id.
22 746 F.3d,l 102 (D.C. Cir. 2014).
23 September lE,20l7 EJR Request at 8.
2a 69 Fed. Reg. at 49,099.
25,'lllinaatI109.
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validity of the 2004 ¡ule that the providers claim the Board lacks the authority to $ant. The

providers afgue that since the Seõretary has not acquiesced to the decision in l/iina,theBoatd
iemains bound by the regulation and EJR is appropriate'

Decision of the Board

Board's Authoritv

under the Medicare statute codi fied at 42 U.S.C. $ 1395oo(f)(l) and the regulations at 42 c'F.R'

$ 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR requesi if it determines

that (i) the Èá-ã ùur juiir¿iction to conduct a hearing on the specific matter at issue; and (ii) the

Boaàlacks the authoiity to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity ofa regulation or CMS Ruling'

Jurisdictional Requirements

The Board,s analysis begins wittr the question of whether it has jurisdiction to conduct a hearing

on the specific máfter atlssue for each of the providers requesting EJR' Pursuant to the perlinent

regulatíåns goveming Board jurisdiction, a provider has a lgtr¡ t9.a tre.ar]ng before the Board

*i-th ,".pe"ito costs-claimed on a timely filed cost report if it is dissatisfied with the final

determination of the Medicare contractor, the amount in controversy is $10,000 ot more for an

individual appeal or $50,000 or more forã group, and the request for hearing was timely filed'26

The providers included in this EJR request filed appeals of either original notices of progam

reimbursement ("NPRs") or revised NfnS ç'nNfns") in which the Medica¡e conhactor settled

cost reporting periods ending between December 31, 20t)6, and June 30, 201l '

For appeals of originai NPRS for cost reporting periods ending before December 3 1' 2008, the

f-.rridä., *uy deÃonshate dissatisfaction with the amount of Medicare reimbursement of the

Þart c days issue by claiming the issue as a "self-disallowed cost" pursuant to the Supreme

Court's réasoning iet ott in-Bethesda Hospital Association v' Bowen'21

26 The regulations goveming Board jurisdiction begin.at 42 C.F.R. $ 405.1835. These regulations are essentially the

,uln" fo.îh" y"urr-"overed by the appeals involved with the instant EJR request except for the sub-clause regarding

ti,-n"iy nting.' not uppeals filed prior'to August 21, 2008, a hearing request is considered timely if it is filed within

ião irv, 
"ít¡" 

¿"tË ihe notice ófthe tvtediãare contractor's determination was mailed to the provider. 42 C.F.R. $

qos.líqt@) (zool). For appeals filed on of after August 21, 2008, a hearing request is considered timely if it is

ni"¿ *itltìíigo days ofthà?ate ofreceipt ofthe final determinatjon. 42 c.F.R. $ a05'1835(a) (2008)

,? 4g5 U.S. at 399 (l988). Under the facis of B ethesdø, the Board initially found that itwas without jurisdiction to

review the provideis' châllenge to the Secretary's regulation regarding apportionment of malpractice insurance costs

t""uur. it Jp-u;Oers had ..se'íf-disallowed" the costs in their respective cost reports filed wìth the Medicare

"å"n"",.r. 
The Supreme Cout held that "[t]he Board may not decìine to consider a provider's challenge to a

regulation ofthe Secretary on the ground that the provider failed to contest the r€gülatior's v¿lidity in the cost report

suîmitted to [the Medica;e Contra-ctor]." The Cóurt \¡r'ent on to stat€ that "the submission ofa cost report in full

"ompliun"" 
..iith the unambiguous ¿iciates ofthe Secretary's rules and regulations d'cs not, by its€lf, bat the

p,.ovider fto. clai-ing dissu:tisfaction with the amorrnt ofreimbursemçnt alloì¡{ed by those regulations."
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For appeals of RNPRs issued prior to August 21, 200^8, providers must demonstrate that the issue

under review was specifically ¡evisited on reopening.'o

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 31, 2008,

providers preserve their respective rights to claim dissatisfaction with the amount of Medicare

payment for a specific item at issue by either including a claim for the specific item on thei¡ cost

ieports for the period where the providers seek payment they believe to be in accordance with
Medicare policy, or self-disallowing the specific item by following the applicable procedures for
filing cost reports under protest.2e

Jurisdictional Determination for Providers

The Board frncls that all providers involved with the instant EJR request have had an adjustment

to the SSIo/o30 on their respective NPRd/RNPRs or have properly protested/self-disallowed the

appealed issue such that the Board has jurisdiction to hear their respective appeals. In addition,

the providers' documentation shows that the estimated amount in controversy for each group

appeal exceeds $50,000 and the appeals were timely frled. The estimated amount in conlroversy

is subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analvsis Reeardinq Its Authority to Consider the Appealed Issue

The providers within this EJR request filed appeals covering cost reporting periods ending in

2006-2008 atÁ2011, thus the cost reporting periods fall squarely within the time frame covered

by the Secretary's final rule being challenged in this EJR request.3l The Board recognizes that

the D.C. Circuit vacated the.regulation in Allina for the time period at issue in these requests,

however, the secretary has not formally acquiesced to that vacatur and, in this regard, has not

published my guidânce on how the vaoatuÌ is being irnplcrnented (e.g., only oirouit-witle versus

nationwide). See generally Grant Med. Ctr. v. Burwell,204 F, Supp' 3d 68,77-82 (D.D.D.

2076), appeal rtled,No. 16-5314 (D.C. Cir', Oct 3i, 2016). Moreover, the D.C. Circuit is the

only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the

Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which

28 For RNpRs issued prior to August 2'1, 2008, Board jurisdiction over a provider's RNPR appeal is assessed under

the holding in ËCl Health Senices v. Shalala,2't F.3d614 (D.C. Cir. 1994). ln HCA Hcqlth Scryiccr, the Circuit

Court held that when a Medicare contlactor reopens its original determination regarding the amounts of
reimbursement that a Medicare provider ìs to receive and the provider appeals this decision, the Board's jurisdiction

is limited to the specific issues revisited on reopening, and does not extend fuÍher to all determinations und€rlying

the original NPR.
2e 42 c.F.R. $ aos.1835(a)(l) (2008).
.o The terms iSSI fraction," "SSl%," and "Medicare fraction" are synonymous and used interchangeably within this

decision
3r As stated in the FY 2014 IPPS Final Rule, the Secretary "proposed to readopt the policy of counting the days of
patients enrolled in MA plans in the Medicare lìaction ofthe DPP[,]" thus "sought public comments fiom int€rested

þarties . . .,' following publication ofthe FY 2014 IPPS Proposed Rule, 78 Fed. p.eg.27578 (May 10, 2013).

Úl$mateÌy, the Secreiary finalized this DSH policy for FIY 20l4and subsequent years on August 19,2013, in the

Fy 20 I4 ipps Finat Rule. See 78 Fed. Reg. 50496, 50615 (Aug. 19,2013). 'l he provider appeals i¡ the instant EJR

rcqucst arc oll based upon FY 2013 cost reporting periods and earlier'
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rhey are located. See 42 U.S.C. $ 1395oo(f)(1). In addition, within its July 25, 2017 decision in

Altina Heatth services v. Price,32 theD.c. circuit court agreed with the Board's decision to

grant EJR for the identical issue involved in the instant EJR request'33

Board's Decision Regarding the EJR Request

The Board finds that:

l) it has jurisdiction over the matter for the subject years and the providers

in these appeals are entitled to a hearing before the Board;

2) bascd upon the providers' assertions regarding 42 C'F'R.

$$ 412.106(bX2XÐ(B) and (bX2XiiÐ(B), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(bX2XÐ@) and (b)(2Xiii)(B)' are valid'

Accordingly, the Boa¡d finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

and (bX2XiiÐ(B) property falls within the provisions of 42 U.S.C. g 1395oo(fl(1) and hereby

gra"ìsiirá pro"láeìs' iequest for EJR for the issue and the subject years. The providers have 60

ãuy. fromìh" t"ceipt ofthis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases'

Board Members Participa[iuË FOR THE BOARD:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosures: 42U.5.C. $ 1395oo(f)
Schedules of Providers, List of Cases

ü*tl, / ß"""*"
Board Member

32 See No. 16-5255,2017 WL 313?996 (D.C. Cir. July 25' 2017)'
,, òn S"pt"mb". Zó, 2017, one of Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection

tothe EiR request in PRRB Case Nos. l5-1525GC. In its fiÌing, WPS argues that tbe Board should deny the EJR

request because the Board has the authority to decide the issue under-appeal since it is not bor¡nd by the Secretary's

icjulation that the federal district court v acateò, in Allina. The Board's exp)arratiorì of its authority legarding this

issue addresses the argtìments sel ol¡t in WPS' chaìlenge
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cc: Danene Hartley, National Govemment Services (Certified Mail #Schedules of Providers)
pam VanArsdãle, National Govemment Services (Certified Mail w/Schedules of Providers)

' Byron Lamprecht, Wisconsin Physicians Service (Cerlified Mail ilSchedules of Providers)

Wilson Leong, FSS (w/Schedules of Providers)
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Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 21207
4t0-786-2677

EI 1 6 2017
CERTIFIED MAIL

James C. Ravindran, President

Quality Reimbursement Services, Inc.

150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE:CapeFearValleyMedicalCenter,ProviderNo34-0028,FY8913012006'
PRRB Case No.13-3632

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the above-oaptioned

appeal prior to scheduling a hearing date. upon review, the Board notes that the Medicare

iónt.uåtor hu. objected tã a number of the issues in dispute. A timeline of the pertinent facts in

the case, the Partiãs Contentions, and the Board's determination are set fofih below.

Timeline/Pertinent Facts

The Medicare Contractor issued the Provider its Notice of Program Reimbursement ("NPR") for

: nr"¡ y"ur""¿ing ('FYE',) 913012006 on october 20,2010. An Amended Notice of Amount

of Meãicare program Reimbursement was issued on March 6,2013 - This was the third

reopening.

On September 3,Z0IJ,the Provider filed an Intlivitlual Appeal from its revised NPR (RNPR).

The Provider listed five issucs on appeal'
. Disproportionate Share Hospital ("DSH")/Supplemental Security Income

("SSI") Percentage (Provider Specific)
o DSH/SSI (SYstemic Errors)
. DSH payment - Medicare Managed Care Part C Days

o DSH PaYment - Dual Eligible DaYs

. Rural Floor Budget Neutrality Adjustment ("RFBNA')

Subsequently, on April 7,2014,the Provider requested to transfer the following issues to

relevant group apPeals:
. DSH/SSI Percentage (Systemic Enors)

: 3:i ffHJ::i'iTJ*ïl 
u;;'i'ol:,?'iï;",,.

¡ DSH SSI Fraction Part C DaYs*

. DSH Medicaid Fraction Part C Days*
*The provider referred to the Dual Eligibte Days and Part C Days issues (originally listed as two

: issues) from both the SSI Fraction ancl the Medicaid Fraction (creating four distinct issues).
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In an April 14,2}l4letter accompanying the Preliminary Position Paper, the Provider advised

ittut o"iy the SSI Percentage (Provider Specific) and Rural Budget Neutrality Adjustment issues

remained pending in the aPPeal'l

The Medicare contractor filed a Jurisdictional challenge, on May 6, 2014, alleging that the

Board lacked jurisdiction over the issues in this appeal because no final determination or

adjustment had been made, to which the Provider replied in a brief filed on May 30, 2014'

In a letter dated June 16,2014,the Board denied the Provider's Request to Transfer the Medicaid

Fraction Part C days to a group appeal because the issue was not timely raised or added to the

appeal and therefore the Board lacked jurisdiction'

Medicare Contractor's Contentions

The Medicare Conhactor contends that the Board does not have jurisdiction over six ofthe seven

issues originally raised on appeal. According to tlìe Medicare Contractor, it only reopened the

cost repori to ráport previous settlement payments and repott the proper SSI percentage based on

the Feåeral Registerìnd contends that the Board does not have jurisdiction over the following

issues which were not adjusted:

o DSH/SSI Percentage (Provider Specific)
. DSH/SSI Percentage (Systemic Errors)
o DSH/SSI Payment - Medicare Managed care Part C days Medicai.dfractìon

. DSH/SSI Payment - Dual Eligible Days SSI fraction

¡ DSH/SSI Payment - Dual Eligible f)ays Medicaid fraction

First, the Medicare contIactor argues that the ssI (systemic Errors) issue has been resolued

t¡toigtr cMS recalculation and ré-issuance of the ssl percentage that wâs illÙÙlpoÌateú intÙ the

Provider's côst report urtdel appeal.

Second, the Medicare Contractor contends that the Board does not have jurisdiction over any

issues appealed from the Medicaid fraction. As noted, the cost reporl was reopened for the third

time,,to ievise the Medicare-SSl fraction in the DSH calculation to ensure the accurate inclusion

of Medicare Advantage data submitted by Providers, which will be included in the revised SSI

ratios to be published-by CMS."2 The Medicare Contractor also maintains that the two issues the

provider has appealed (bual Eligible days and Medicare Advantage days) are actually four

distinct issuesl.Me dicare-ssI frãctîon Dtal Eligible days and Medicare Advantage Days and

Medicaid fractìon Dual Eligible days and Medlcare Advantage days)'

The Medicare Contractor contends that while the Provider can appeal adjustments to the

Medica¡e Advantage days in the Medicare fraction, the Provider cannot appeal Medicare

ei"*tug" days in"the Medicaid fraction (or any issue in the Medicaid fraction) because there

\ /ere no ãdjusiments made to the Medicaid fraction. Furlher, the Medicare Contractor argues

I On March 2, 2015, the Provider withdrew the RFBNA issu€. Both the MAC and Provider previously addressed

jur isdiction over the RFBNA issue. As tllis issue has been withdror'vn, those orguments are now moot'
i Meciicare contractor's Notice of lntent to Reopen Cost Report dated April22' 2011'
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"\ 
that, although it revised the Medicare-SSl fraction to repoft the proper SSI percentage, the

' ,evision to lhe SSI fraction did not include changes to the Dual Eligible days or Provider Specific

SSI percentage.3

Because the Medicare Contractor made no adjustment to the Medicaid fraction on the revised

cost report and the SSI Percentage issued by CMS included no changes to the Dual Eligible days

or the Þrovider Specific SSI percentage in the Medicare fraction, The Medicare Contractor

argues that the only appealable issue in this case is the inclusion of the Medicare Advantage Pafi

C days in the SSI fraction.

Provider's Contentions

The Provider contends that the Board has jurisdiction under the provisions of
42 U.S.C. $ l395oo(a\1)(B) and, in this case, there were adjustments to DSH. However, the

Provider cãntends that these adjustments are not required, as DSH is not an item that has to be

claimed or a justed and, therefore, the presentment requirement does not apply. Although the
provider maiitains that the presentment requirement does not apply, it contends that if the Board

does find it applies, the Provider argues that the requirement is not valid and the Board should

find that it has jurisdiction over this appeal.

First, the Provider maintains that DSH does not need to be claimed or adjusted because the

Medicare Contractor could determine DSH eligibility from readily available data. Specifically,

the Medicare Contractor could base its' decision to make a DSH adjustment on the published SSI

information supplied by centers for Medicare and Medicaid services (cMS). The Provider

continues that ihe delay in obtaining access to state data in order to verify is compatable to the

practical impediment for claiming dissatisfaction found in Bethesda Hosp. Ass'n v. Bowen, 485

û.S. ¡SS (1989), which the Supreme Courl found sufficient for Board jurisdiction.

Second, the Provider contends that the presentment reqttirement is not valid because it is
inconsistent with the plain language of the governing statute. The Provider maintains that,

pursuant to Bethesda,42 C.F.R. $ 405.1835(a) does not require a Provider to submit a claim to

th" M"di"ut" Contractor to preserve its right to a hearing before the Board in connection with

that item. The Provide¡ does not believe a presentment requirement would have changed.the

Supreme Court's analysis.

Third, the provider contends that it is not addressing a realignment ofthe SSI pelcentage, rather

it is addressing the various errors of omission and commission that do not fit info the "systemic

enors" categoiy. Accordingly, the Provider maintains that this is an appealable item because the

Medicare Cóntiactor specifically adjusted the Provider's SSI percentage and the Provider is

dissatisfied with the amount of DSH payments that it received for fiscal year 2006 as a result of
its' understated SSI percentage. In addition, the Provìder believes that it can specifically identify

3 Th" M"di"ur" Contractor states in its jurísdictional challenge that it is unable to determine ifthe Provider ever

subm¡tted a request to have its SSI percentage recomputed based on its own fiscal year end, rather than the Federal

: fiscal year end. However, as the Pròvider's cost repÒft yeär c ¡l is 09/3012006, its cùst teporl year end is the Fcdcral

fiscal year end,
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patients believed to be entitled to both Medicare Part A and SSI who were not included in the

SSI percentage determined by CMS.

Lastly, the Provider contends that the documentation necessary to pursue DSH is often not

available from the State in time to ínclude all DSH/Medicaid Eligible days, on the cost report

and it is not readily available from CMS prior to the cost report filing deadline, or even at the

time of the audit. However, because the Medicare Contractor adjusted the Medicare fraction,
which included a revised SSI ratio made up of, not only SSI patients, but also patients with Pafi

C and patients \rvith dual coverâge, the Board has jurisdiction over these days. The Provider is

dissatisfied with these days being in the Medicare fraction and maintains that they belong in the

Medicaid fraction.

Board Determination

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. ${i 405.1835 - 405.1840, a provider has a right
to a hearing before the Board with tespeot to costs claiured on a timely filed cost report if it is
dissatisfied with the final determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days

of the date ofreceipt of the final determination.

In this case, the Provider filed its appeal f¡om a revised NPR. The Code of Federal Regulations

at 42 C.F.R. S 405.1885 (2008) provides for an opportunity for a revised NPR, stating in relevant
part:

(a) General. (i) A Secretary determination, an intermediary determination, or a

decision by a reviewing entity (as described in $ 405.1801(a) of this subpart) may

be reopened, for findings on matters at issue in a determination or decision, by
CMS (with rcspcct to Secretary cleterminations), by the intermecliary (with respect

to intermediary determinations) or by the reviewing entity that made the decision
(as described in $ 405.1885(c) ofthis subpart).

Further, in accordance with 42 C.F.R. $ 405.1889 (2008), a revised NPR is considered a separate

and distinct determination from which the provider may appeal. The regulation provides:

(a) Ifa revision is made in a Secretary or intermediary determination or a
decision by a reviewing entity after the detetmination or decision is reopened

as provided in $ 405.1885 of this subpart, the revision must be considered a

separate and distinct detetmination or decision to which the provisions of
$ 405.181l, $ 40s.1834, $ 405.1835, S 405.1837, $ 40s.1875, $ 405.1877 and

$ 405.1885 of this subparl are applicable.

(b)(1) Only those matters that are specifically revised in a revised

determination or decision are within the scope of any appeal of the revised

determination or decision.
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(2) Any matter that is not specifically revised (including any matter that was

reopened but not revised) may not be considered in any appeal of the

revised determination or decision.

Transfers of DSH issues

In this case, the NPR was reopened for a third time to revise the DSH Medicare-SSl fraction to

include the new data matching process set fofth in the FY 201 I proposed and final rule which

includes dually eligible Part A and Part C Medicare beneficiaries in the SSI fraction. The

Provider appealed the following DSH issues from the revised NPR:

1. DSH paymenVSSl percentage (Provider specific)
2. DSH payment/SSl percentage (Systemic errors)
3. DSH payment - Medicare Managed Part C days

4. DSH payment - Dual Eligible DaYs

The Provider requested to hansfer the issues as follows:

Iss. # Group
2 QRS 2006 DSH SSI Fraction Numerator/Baystate Enors/$951 Group

3* QRS 2006 DSH SSI Fraction Denominator/Part C Days Group
3* QRS 2006 DSH Medicaid Fraction/Parl C Days Group

4* QRS 2006 DSH SSI Fraction Denominator/Dual Eligible Group
4>B QRS 2006 DSH Medicaid Fraction/Dual Eligible Group

Case No.
13-1439G
13-1436G and
13-1442G
13-1419G and

t3-1440G

*Specifically, the Provider requested to bifurcate issues 3 and 4 into four issues and transfer

them to the relevant Medicaid Fraction and SSl-Medicare Fraction group appeals.

Tho Board previously decided, in a letter daterJ Jrrne 1 6, 2014, that the Provider failed to appeal

the Medicaid fraction of Medicare Managed Care Part C days in the appeal request and denied

jurisdiction over the issue and its transfer to Case No. l3-1436G. At that time, the Board did not

make a determination o¡l the Plovider's request to transfcr thc Medieaid ratio Dual Eligible days

issue to Case No. 13-1419G or over the requests to transfer the SSI ratio challenges ofboth Dual

Eligible and Part C days, nor the SSI systemic issues, to group appeals.

In this case, the RNPR revised the sSI Ratio to the newly published ratio based on the updated

data matching published in the 2010 Federal Register. The Board, therefore, finds that it has

jurisdiction ovèr the SSI systemic, SSI ratio Medicare Managed Care and SSI ratio Dual Eligible
ãays issues. Consequently, the Board grants the requests to transfer these issues to the respective

groups (case Nos. 13-1439G, 13-1436G and 13-1419G). The Board notes that Case No. 13-

i¿:OC *ur later closed on June 8, 2017 as rhe Board consolidated both Case Nos. 13-1436G and

l3-1442G into the QRS 2006 DSH Medicare Managed care Part c Days Group (2), Case No.

13- 1383G.4 Therefore, the Medicaid Fraction Part C days issue fo¡ Cape Fear (FYE 9130/06)

would not reside in 13-1383G as it was previously dismissed.

a The Board found rhat these cases were drrplicative since both Medicare and Medicaid Fraction

Part C days are now considered one issue.
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- -\, Finally, as the RNPR did not adjust the Medicaid Fraction, no adjustment was made to remove

Oua ÉiigiUte days from the Medicaid Fraction. Consequently, the Board denies the transfer of

Medicaiã Dual ÉügiUt" duy. issue to Case No . 13-1440G and dismisses it from the case as the

Board lacks jurisdiction over the issue pursuant to 42 C F R $ 405'1889'

DSH Pavmtent/SSl Percentase (Provider Specifrd Issue

With regard to the SSI Provider Specific issue, the Board finds that it has jurisdiction over the

portion óflssue No. 1 (DSH/SSI Percentage Provider Specific) challenging the data used to

calculate the SSI percentage as there was an adjustrnent to the SSI percentage (ADJ 1), and the

appeal meets the amount in conhoversy and timely filing requirements. However, the Board also

frnds that the inaccurate data portion of Issue No. 1 is duplicative to the DSH/SSI Systemic

Enors issue (1 sub-issue oflssue#1) thât was tra¡sferred to 13-1439G. The basis of both issues is

that the SSI percentage is improperly calculated, and the Provider does not have the underlying

¿ata to <leteimine if the SSI percentage is accurate. The portion oflssue No. I challenging the

accuracy ofthe SSI ratio data now resides in Case No' 13-1439G'

Regarding the portion oflssue No. I addressing realignment ofthe DSH calculation to the
p.Ã'i¿er's fisci year end, the Board finds that realignment using the Provider's fiscal yeæ end is

a Provider election, and there is no evidence in the record that the Medicare Contractor has made

a fìnal determination regarding this issue (in fact, the Provider's cost repoú year end is

9/30/2006, which is the Federal fiscal year end.) Therefore, the Board does not have jurisdiction

over the sub-issue of Issue No. 1 related to the DSH/SSI Percentage Realignment, and it is
dismissed from the aPPeal.

After the noted transfers ancl the dismissal of the Medicaid Fraction Dual Eligible days and SSI

Provider Specific issues, there are no remaining issues in the case. Therefore, Case No. 13-3632

is hereby closed.

Review,¡f this detennination is available under the provisions of42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 a:nd' 405.187'7.

Board Members participatins:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Sue Andersen, Esq.
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405 1875 and -1877

cc: Laurie Polson, Palmetto GBA c/o National Government Services (J-M)

Pam VanArsdale, National Govemment Services, Inc (J-K) (MAC for groups)

Vy'ilson C. Leong, Esq', CPA, Federal Specialized Services

For the Board:
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CERTIFIED MAIL

Isaac Blumberg
Chief Operating Officer
Blumberg Ribner, Inc.
315 South Beverly Drive
Suite 505
Beverly Hills, CA902l2

RE: Request for Rule 41.1 Reinstatement and Bifurcation of Group Appeal

Regarding DSH Part C DaYs issue

Blumberg Ribncr 96/98 Dual Eligible Days Group

Provider Nos.: Various
FYEs: Various
PRRB Case No.: 06-0092G

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (PRRB or Board) has reviewed your May 23,2016

Request for Rule 41.1 Reinstatement and Bifurcation of Group Appeal Regarding DSH Part C

Days Issue for the Blumberg Ribner 96198 D]U¿l Eligible Days Group. The Board grants the

providers' Request for Reinstatement ofthe Part C days issue and Bifurcation ofthe Group Appeal

Regarding the DSH Part C days issues.

Backgg-o-und

On Àugust 17,2015,the dual eligible Part A cìays issue was remanded to the Medicare Contractor

in iase-number 06-0092G, Blumberg Ribner 96/98 Dual Eligible Days Group, pursuant to the

Centeis fo¡ Medicare & Medicaid Services (CMS) Ruling 1498-R' and the case was closed. On

May 23,2016, the Providers filed a Request for Rule 4i.1 [sic] Reinstatement and Bifurcation of

Croup eppeaí Regarding Disproportionate Share Hospital (DSH) Pafi C (or HMO) Days Issue2

fo. ttt" ¿uål eligible dayJ issue. The Providers a¡gue that the Board remanded their appeal of the

dual eligible da-ys issue, however, the appeal included two issues (the Part A days issue addressed

ì.RuJing l49g-R was issued on April 28, 2010, by the CMS Administrator to address three specific issues regarding

rhe calc"ulation ofthe Medicare disproportionate share hospital (DSH) payment adjustment: (l) the-Medicare SSI

fraction data matching process issue and the method foÌ recalculating the hospital's Medicare SSt fraction, (2) the

exclusion from the oSH calculation ofnon-covered patient hospital days for patients entitled to Medicare Part A

including days fo¡ which the patient's Part A inpatient hospital benefits were exhausted for cost reporting periods

before O"ctoúer 1,2004, and (3) the exclusion fïom the DSFI calculation of the labor/delivery room (LDR) inpatìent

days.
, Ány indiv idual who was enrol led on December 3 I , I 998, with an eligible organization und€r section I 876 of the

Sociál Secu|ity Act was consi dered to be enro lled under Part Casof Janmry1,1999'42 t.l.S.C $ 1395w-2J For

the periods before January l, I 999, the issue was refered to as LIMO days
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by Rulingl4gg-R and rhe parr C/HMO days issue). The Providers maintain their appeal ofthe dual

eíigiUle ãuys issue was intended to refei to persons eligible for Medicare Parts A and C; the

Väicare Éart C days issue did not come within the scope of Ruling 1498-R. The Provideß request

that the Board reinitate their appeal of the Part C days issue'3

Decision of the Board

PRRB Rule 46.1 (effective July 1, 2015), provides "[a] Provider may request feinstatement ofan

issue(s) or case within th."" years from the date ofthe Board's decision to dismiss the

i..oeisj/"as"." In the instant case, the Providers are requesting reinstatement of the Part C/HMO

duy, ì..rr.. The Part C/HMO days issue was ¡¿ol remanded to the Medicare Contractor as the

práviders asseÍ; the duai eligible Part A days issue soleþ was remanded to the Medicare

contractor.a Ttre Medicare Èart c/HMo days issue does not come within the scope of Ruling

1498-R.

The Board grants the Providers Request for Reinstaternelìt ofthe Part C days issue and Request

for Bifurcatìon of the dual eligible Part A days and Part C days issues' The Board acknowledges

that at the time that the Proviãers' individual appeals and group appeal were filed (2006 and

prior), the issue of whether a Medicaid patient that was "dualiy eligible" for Medicare was not

rrec"í.u.ity subdivided by Medicare Part A or Part C/HMO days. Federal courts later ruled

differently on the dual eligibility related to Part A and Part C days therefore necessitating the

Board to tifurcate these iisues. In this case, the Board finds that the Providers' individual

appeals and group appeal added the dual eligible days issue using a broad issue statement that

"nòo-putt"d 
both dual eligible Part A days and PaIt C/HMO days'

Accordingly, the Board finds that there are tvvo issues pending within case number 06-0092G in

violationãf 42 C.F.R. $ a05.183'7(a)(2) and PRRB Rule 13.s The Board reopens case number 06-

0092G and reinstates the Part C/IIMO days issue. 
^s 

the Part C days issues spans before ancl

after 1/1/1999,the time periods will need to be bifurcated as different legal issues are present for

HMO days príor to 1/11t999 and for Parl c days after I/1/1999. The HMO days issue which

covers the dscal year ends (F YE) prior to January 1, 1999, is now within newly fo.med case

ntmber 17 -2283G. The Part C days issue which covers the fiscal year ending on or after January

1, 1ggg, is now within newly formed case number 11-2284G. The Board's Acknowledgment

Letters for case numbers 17 -2283G and 17 -2284G are included as enclosures along \¡/ith this

3 Providers, Requestfor Rule 4l.l Reinstatement and Bifulcation ofGroup Appeal Regarding DSH Part C Days

Issue ât l.
4 The Board made it clear in its Augus r l': ,2015 remand letter that it was remanding the Medicare dual eligible Patl

a days issue. The Board stated " th; . . . appeal includes a challenge to the exclusion of Medicare dual eligible days

(whire the parient wqs entitled lo part A ùånef ts but the inpotient hosp¡tql stqy wqï not covered under part A or the
'pat:ient's p'art A hospital benefts were exhauired) from the calculation ofthe disproportionate share (DSH)
'percentage for patient discharges belore October l, 2004. This issue is to be remanded to the hrternrediary under the

i".ms ofîhe C*ters for Mediõare & Medicaid Services (CMS) Ruling CMS-1498-R." (Emphasis added)'
5 42 C.F.R. 405.1837(a)(2) provides that a provider has a right to a Board hear¡ng as part ofa group appeal if"ltlhe
matter at issue in the groupãppeal involvei a single question offact or interpr€tation of law, regulations,.or CMS

Rulings that is com*ãn tó 
"ách 

ptouiaer in the gioup." PRRB Rule 13 states "[t]he matter at issue must involve a

,inglåorn,non qu"stion of fact ôr interpretation .f Iaw, r'egulatiorr or CMS policy or ruling." Both the regulat¡on

and"Board RLrle àake iÎ clear that a group appeal can only contain one issue'
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determination. The dual eligible Part A days issue was previously remanded from case 06-0092G

by the Board on August 11 ,2015, therefore case number 06-0092G will be re-closed.

Review of this determination may be available under the provisions of 42 U.S.C $ 1395oo(f) and

42 C.F.R $$ 405.1875 and405.1877.

Boa¡d Members Participating:
L. Sue Andersen, Esq.
Charlotte Benson, C.P,A.
Gregory Ziegler

For the Board

Sue
Chairperson

Enclosures: 42U.S.C. $ 1395oo(f) and42 C.F.R. $$ 405.1875 and405.1877

Schedule of Providers, Ackrowledgement of Optional Group Appeal &
Scheduling Due Dates for case numbers l'1-2281G and 17 -2284G

cc: Evaline Alcantara, Noridian Healthcare Solutions

Wilson Leong, Federal Specialized Services
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Baltimore, MD 21207
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æT I 6 2017

Corinna Goron, President
Healthcare Reimbursement Services, Inc
c/o Appeals Department
17101 Preston Road, Suite 220
Dallas, TC 75248 1372

RE: Sonoma Valley District
Provider No. 05-0090
FYF.613012007
Case No.: 13-2098

Dear Ms. Goron:

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional

documents in the above-referenced appeal. The pertinent facts of the case and the Board's

detemination are set forth below.

Pertinent Facts:

The Provider submitted a request for hearing on May 15,2013, based on a Notice of Program

Reimbursement c'NPR',) dated November 15,2012. The hearing request included five issues,

two of which related to the SSI percentage. The first issue, SSI Systemic errors, and three other

issues were transfcrrcd to group appeals, leaving only the SSI percentage (Provider Specihc)

issue. The Provider filefl its preliminæy positon paper on December 20,2013 and confirmed that

the only issue briefed was the SSI percentage (Provider Specific) issue.

Board Def ermination:

pursuant ro 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840, a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the intermediary, the amount in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

of the date of receipt of the final determination.

The Board finds that it has jurisdiction over the poÍion ofthe SSI percentage (Provider Specihc)

issue challenging the data used to calculate the SSI percentage as there was an adjustment to the

SSI percentage (Adj. 4), and the appeal meets the amount in controversy and timely filing
requirements. However, the Board also finds fhat the inaccurate data portion of this issue is

duplicative of the DSH/ssI systemic Errors issue that was transferred to case No. 14-0365G.

The Provider contends in the SSI percentage (Provider Specific) issue statement that the

"Medicare Contracto¡ did not determine Medicare DSH reimbursement in accordance with the
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I See Provider's Individual Appeal Request at Tab 3, Issue 1 and Issuc 2
2ld. aT Issttc 2.

Case No. 13-2098

Sratutory instfuctions at 42 U.S.C. $ 1395ww(d)(5)(Fxi)."r The SSI Systemic Errors issue

statement also argues that "the SSI percentages calculated by the Centers for Medicare and

Medicaid Services and used by the Lead Medicare Contractor to settle their Cost Repoft was

incorrectly computed."2 The basis ofboth issues is that the SSI percentage is improperly

calculated, and the provider does not have the underlying data to detemine if the SSI percentage

is accurate. Therefore, the portion of the ssl percentage (Provider Specific) challenging the

accrü'acy ofthe SSI ratio data now resides in Case No' 14-0365G'

Regarding the pofiion ofthe SSI percentage (Provider Specifrc) addressing realignment ofthe

DS-H calcìrhtión to the Provider's fiscal year end, the Board finds that realignment issue is

premature. 42 C.F.R. $ 405.1835 (2012) states

A provider . . . has a right to a Board hearing . . . for specific items claimed for

a cost reporting period covered by an intermediary or secretary detetmination

onlyif'..[t]heproviderhaspreserveditsrighttoclaimdissatisfactionwith
the amount of Medicare payment f'or the specific item(s) at issue' ' '

In this case, the Provider does not appear to have requested a realignment of the SSI calculation

and the Medicare contractor has not made a final determination regarding the DSH SSI

realignment issue. Under 42 C.F.R. $ 412.106(bX3), a hospital can, if it prefers, use its cost

repoiing period data instead of the federal fiscal year data in determining the DSH Medicare

frãction. The decision to use its own cost reporting period is the hospitals alone, which then

must submit a written request to the Medicare contractor. without these requests it is not

possible for the Medicaró Contractor to have issued a final determination from which any of the

þroviders could appeal. Furthermore, even if a Providef had requested a realignment from the

federal fiscal y"*to itr cost reporting year, 42 C.F.R. $ 412.106(bX3) makes clear that the

Provider musi use the data from its cost repofing year; there is no appeal right that stems from a

reali grulertt request.

'l'herefore because the DSH SSI (Provider Specific) issue is duplicative ofthe Systcmic Errors

issue and the Medicarc contactor has not made a final determination from which sonoma

Vaìley Hospital could appeal, the Board finds that it lacks jurisdiction over the DSH/SSI

p"t"".rtug" lPtovider Specific) issue and dismisses it from Case No ' 13-2098'

Review of this determination is available under the provisions of 42 u.S.c. $ 1395oo(f and 42

C.F.R. $$ 405.1875 and 405.181'7 '

As there are no remaining issues in the appeal, the Board hereby closes case No. 13-2098-
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Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Chairperson

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R' $$ 405.1875 and.1877

cc: Evaline Alcantara, Noridian Healthcare Solutions (J-E)

Wilson C. Leong, Esq., CPA, Federal Specialized Services

Case No. 13-2098

For the Board:

;t^/--o*'--



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
4LO-7A6-2671

oDI I 7 Zûfl'rRichard Webster
Thomas Jefferson University Hospital
lll South ilth Street
Suite 2210 Gibbon
Philadelphia, PA 19107 5096

RE: Thomas Jefferson University Hospital (39-T174),FYE 9/30/2017

PRRB CaseNo. l8-0023

Dear Mr. Webster:

The Provider Reimbursement Revicw Board (Board) has reviewed the jurisdictional documents

in the above-referenced appeal. The pertinent facts ofthe case and the jurisdictional decision. of
the Board is set lorth below.

Perlinent Facts I

On September 21,2016,Thomas Jefferson University Hospital ("the Provider") received a

Reconsideration Determination of its earlier CMS determination regarding reduction to the

annual update for failure to meet the IRF Quality Reporting Program (QRP) requirements. The

Reconsidera.tion Detemination directs the Provider To 42 C.F.R. Pafi 45, Subpart R and the

PRRB Review Instructions for guidance on filing an appeal ofthe determination,

Thc Provider filed an individual appeal rvith the Medicare Contractor, Novitas Soh.rtions, Tnc , on

Fehruary 6, 2017 using the Board's Model Form A.r,The appeal was not filed with the Board.

On September 27,2017, the Provider emailed the Offìce oflleatings to inquire about the status

of the;ppeal, of which it included a copy. In response, Board staff contacted the Provider and

advised that it had no record of the appeal. Board staff also emailed the Provider with the

mailing address of the Board and advised that a copy of the appeal, proof of delivery ofthe
original request and a letter of explanation for the late filing must be submitted for consideration.

The Provider hled a copy ofthe appeal, with a copy ofa Fed Ex receipt and a cover letter

requesting that good cause be found for the late filing.2 The appeal was received by the Board

on Octobe¡ 5,2017 -more than a year (379 days) after the issuance of the final determination.

The Provider asserts that it attempted to foìlow the regulation at 42 C.F.R. Paú 405 to understand

the appeals process, but that it submitted the appeal to the wrong agency. The Provider requests

I Federal Express (Fed Ex) Tracking Receipt 785504063848 - shows Ship Date of February 3,

201'7 andDelivery Date ofFebruary 6,2017-
2 Provider's letter to the Board dated October 2,2017.
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leniency because it had never been through the appeals process before and navigated the system

incorreåtly.3

Ep¡rd-Dp!p¡E!u¿!!.sn :

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. 5 $ 405.1 835-405.1 840, a provider has a right

to a hearing before the Board with respect to a timely filed cost report if it is dissatisfied with the

fina.l detemination of the intermediary, the amount in cQntroversy is $10,000 or more, ald the

request for hearing is receiüed by the Board within 180 days of the date ofreceipt ofthe final the

determination. Before the Board can make a determination over all matters covered by the cost

report, it must first determine that the Provider has filed a jurisdictionally valid appeal.

The Board finds that it does not have jwisdiction over this appeal because the Provider did not

timely file its appeal and does not qualifu for a good cause extension. Pursuant to 42 U.S.C.

g 1395oo(a) *¿ +Z C.r'.R. $ 405.1835(a)(3), unless the Provider qualifies for a good cause

extension, the Board must receive a Provider's hearing request no later than 180 days after the

date of receipt of the final determination, with a five-day presumption for mailing'

In this case, the Provider's Reconsideration Determination wa$ issued on September 21,2016.

An appeal of the Reconsideration Determination was due to be filed with the Board within 1 80

duysäer issuance, including a five-day mailing presumption, i.e., on or before March27,2017 .a

However, the P¡ovider allegedly timely filed its appeal with the Medicare Contractor on

February 6, 2077,but"on.ãd"r thut it did not file with the Board until October 5,20n.s

The Board finds that the Provider failed to meet the good cause extension standard enunciated in

42 C.F.R. $ 405. 1 836(b), which states that "[t]he Board may find good cause to extend the time

limit only if the provider demonstrates in writing it could not reasonably be expected to fìle

timely due to eiiraordinary circgmstances bevond its control (such as a natural or other

"',ntu.t.optr", 
lire, or strike) . . .."ó Although the Provider asserts lhat it trietl to corlrply with the

regulatiàns and ifrat it waÁ rlue to its inexperience having never filed an appeal that caused thê

missed deadline, the fact remains that, thè appeal was not filed with the correct organization.T

Unforlunately, the Provider's explanation for the late filing does not dse to the level ofthe good

cause criteria cited above. Allhough the Provider may be new to filing'appeals, the

Reconsideration Determination referred the Provider to the Board's website. The Provider

3 Id.
4 per 42 C.F.R $ 405.180i(d)(3), if the last day ofthe designated time period is a Saturday, a

Sunday, a Federal legal holiday (as enumerated in Rule 6(a) ofthe Federal Rules of Civil
proceáure), or a day on which the reviewing entity is unable to conduct business in the usual

manner, the deadline becomes the next day that is not one ofthe aforementioned days.
5 Ìr should be noted that the Board did not receive any inquiries from the Medicare Contractor when

it did not receive the Board's Acknowledgement of the case. Generally, when the Medicare

Contractor receives an appeal, it will set up a "place holder" until it is abìe to match up the case

with the Board's Acknowledgement.
6 42 C.F.R. $ 405.1S36(bx2008)(emphasis added).
? Provider's letter to Roard dated October 5,20t1 .
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obtained the Model Form from the Board's website a¡d filed it with the Medicare Contractor, but

did not follow Board Rules regarding mailing correspondence (specifically Rule 3 ' 1 : PRRB

Mailing Address; Rule 3.2: Delivery of Materials to the Board; and Rule 3.3: Service on

Opposing Parties.)8

Finally, the Provider delayed in following up on the status of its case,-waiting more than 7

months after it was filed. After considering all the facts in this case, the Board finds that the

Provider failed to demonshate that it could not reasonably be expected to file timely due to

extraordinary circumstances beyond its control' Consequently, the Board hereby dismisses the

appeal and case number 18-0023 is closed.

Review of this determination may be available under the provisions of 42 u.s.c. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and 405.1877.

Board Members:
L. Sue Andersen, Esq.

Charlotte F. Bènson, CPA
Gregory H- Zieg|er, CPA, CPC-A

For the Board:

L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405'1875 and405'1877

cc: Bruce Snyder, Novitas Solutións, Inc' (J-L)
Wilson C. Leong, Esq., CPA, Federal Specialized Services

s All of the Board's Model Forms contain the Board's address information in the header,

including the Board's phone uutber, yet the appcal was not sent to the Board.



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawrì Drive, Su¡te 100
Baltimore, MD 21207
4ro-746-2671

Certified Mail Off 18'2017

Mau¡een O' Brien G¡iffin
Hall, Render, Killian, Heath & Lyman
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

RE: Expedited Judicial Review Request

Hall Render Part C DaYs APPeals

FYE: 2008-2009
PRRB CaseNos.: 13-1380G, l3-3081GC, 13-3642GC and 13-3664GC

Dear Ms. Griffin:

On September 21,2017 , the Provider Reimbursement Review Board C'PRRB" or "Board")
received a request for expedited judicial review C'EJR') for the above-¡eferenced group appeals

(dated Septemb er 20,2017). The Board has reviewed and hereby grants the request, as explained

below.

The issue in these appeals is:

. The improper inclusion by the [Medicare contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [de4ominator] of the Medicare Proxy when calculating the 

.

dispioportionate share hospital (DSH) eligibility and paytnents.l

Statutorv and Requlatory Backqround: Medicare DSII Pavmelt

Part A of the Medicare Act covers "inpatient hospital se¡vices." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("rns"¡.2 under PPS, Medicare pays predetermined, standardízed

àmounts p"idiicha.ge, subject to certain payment adjustments.3 '

The PPS statute contains a number ofprovisions that adjust ¡eimbursement based on hospital-

specific factors.4 The instant cases involve the hospital-specific DSII adjustment, which requires

I Seplember 20, 2017 EJR Request at 1-2.
2 See 42 U.S.C. $ 1395ww(dXl)-(5);42 C F.R. Part 4l2-
r ld.
a See 42tJ.S.C. g 1395ww(dX5).
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the Secretary to provide increased PPS payments_to hospitals that serve a significantly

disproportionate number of low-income patients.5

A hospital may qualif for a DSH adjustment based on its disproportionate patient pelcentage

(..Dne1.o As-a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, then is used to determine the amount of the DSH payment due to the

ö.riifyi"g fr"rpital.? The DPP is defined as the sum of two fractions expressed as percentages.E

it o.. t*ã fraõtions are the "Medicare" or "SSI"e fraction and the "Medicaid" fraction. Both of
these fractions consider whethet a patient vi/as "entitled to benefìts under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(vi)(l), defines the Medicare/sSl fraction as:

the fraction (exptessed as a percentage), the numeratol of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

beneJìts under part A of lhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of this subchapter ' ' ' '
(emphasis added)

The Medicare/ssl fiaction is computed annually by CMS, and utilized by theìvledicare

contractors to compute a hospital'ì DSH eligibility and payment adjustmenl'r0

The statute,42 U.S.C. $ 1395ww(d)(5)(F)1vi)(If , clefines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
con5ist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who wète not entitled to beneJìts under

, part A ofthis subchapter, and the denominator ofwhich is tie total

number ofthe hospitàl's patient days for such period (emphasis

added)

5 See 42rJ.s.C. $ 139sww(d)(s)(F)(i)(I); a2 C.F.R $ 412.106
6 See 42U.s.C. $$ l39sww(d)(s\F)(i)(I) and (dXsXFXv); 42 C F R $ a l2'106(c)(l)'
7 See 42tJ.S.C. $$ 1395w\ì,(d)(5xF)(iv) and (vii)-(xiii);42 C.F.R. $ 412 106(d).
E See 42 U.S.C. $ l39sww(d)(s)(F)(vi)
e "SSI" stands for "supplemental Security Income "
ro 42 c.F.R. $ 4 r 2.106(bX2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.ll

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to leceive services from managed care entities.

The managed òare statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C' $ 1395mm. The

statute at 42 U.S.C.¡ 1395mm(a)(5) provides for "payment to the etigible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and eruolled under part B of this subchapter . . ."
Inpatient hospiìal days for Medicaró beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred 1o as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr2 stated that:

Based on the language of section 18S6(d)(5)(F)(vi) of the Act [42
U.S.C. S 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include

'þatients who were entitled to benefits under Palt 4," we believe

it is appropriate to include the days associated with Medicare

patients who receive care at a qualifred HMO. Prior to December

1, 1987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of Decembe¡ 1, 1987, a fìeld was inclucled on the

Medicare lrovidcr Analysis and Reviow (MEDPAR) file that
' allows us to isolate those HMO days that were associated with

Medicare patients. Therefore, since that time we have been

including HMO days in the SSlMedicare percentage [of the DSH
a-djustmentl.rl

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A. I a

With the creation of Medicare Part C in 1997,rs Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

'r 42 C_l-.R. $ 412.r06(bx4).
r/ ofHealth and Human Se¡vices

'3 55 Fed. P(eg.35,990,39,994 (Sept.4, 1990).
to Id.
I5 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

cudified Lts 42 U.S.C. $ 139aw-21 Note (c) "Enrollment Transition Rule.- An individLral who is enrolled [in
Meãicare] on Decembãr 3l 1998, \¡/ith an eìigible organization under . . . [42 U.S.C. I 395mm] shaìì be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t6

No further guidance regarding the treatrnent ofPart C days in the DSH calculation was provided

untìl the 2004 Inpatient Prospective Payment System ('IPPS) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elecrs Medicare Part C, Ihose patient days

' attlibutable to the beneJìciary should not be included in the

Medicare fraction of the DSH patient percentoge. These patieni
days should be included in the count of totdl patient days in the

Medicaídfraction (the denominator), and the patient's days þr the

M+C beneficiary who is also eligible for Medicaid would be

included ín the numerator of the Medicaidfraclion. . . (emphasis

added)1?

The Secretary.purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(b)(2)(i) to
include the days associated with [Pafi C] beneñciaries in the Medicare fraction of the DSH
calculation."ls ln response to a comment regarding this change, the Secretary explained that:

. . . Ile do agree that ance Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled 10 bencfits undcr ldadicara Part '4. We ugrec rvith
the commenter that flreso days should be included in the

Medicare f¡action of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaríes in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

to be enrolled \¡/ìth that organization on January l, 1999, under part C of Title XVIII . . ifthat organization as a

contmct under that part for providíng services on January 1, 1999 . . ." Thjs was also known as

Medicare+Choice. The Medicare Prescription Dtug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIll.
f669 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
r768 F"d. R"g. 27 ,154,27,208 (May '19,2003).
r8 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.re (emphasis added)

Consequently, within the Secretary's response to the commenter, the Secretary amounced that
CMS would include Medicare Pafi C inpatient days in the Medicare fraction of the DSH
calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August 1 1 , 2004 Fedelu.l Registe¡ no change to the regulatory language was published until
Attgust 22,2007 when the FFY 2008 final rule was ìssued.2o In that publication, the Secretary

noted that no substantive regulatory change had in fact occurred but that she had made "technical
cor¡ections" to the regulatory language consistent with the change announced in the FFY 2005

IPPS final rule.2l As a result, the pertinent regulatory language was "technically corected" to
reflect that Part C days were required to be included in the Medicare fraction ofthe DPP as of
October 1,2004.

The U.S. Circuit Coul for the Dishict of Columbia in ,4 llina Healthcare Services v. Sebelius,22

vacated the FFY 2005 IPPS rule. However, as the providers point out, the Secretary has not
acquiesced or taken action to implement the decision23 and the decision is not binding in actions
by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Pa¡t C
patients a¡e "entitled to benefits" under Part A, thereby requiring them to be counted in the

Medicare Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitlecl to benefits under Part A. From
1986-2004, the Secretary interpreted the term 'lentitled to benefits under Parl A" to mean
covered or paid by Medicare Part A. ln the final rule forthe 1'Ì'Y 2005, the Secretaiy reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSi fraction and exclude them from the Medicaid fraction effective October 7,2004.24

In Allina, the Court affirmed the district court's decision "that the Secretary's fìnal rule was not a

logical outgrowth ofthe proposed rule."2s The providers claim that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $ $ 4 1 2.1 06(b)(2) (i)(B) and (bX2XiiiXB).

te Id.
20 72 Fed. Reg. 47,130, 4'l,384 (Aüe. 22,2007).
2t ld.
22'146 F.3d I l 02 (D.c, cir. 2014).
2r September 20,2017 EJR Request at 8.

'o 69 Fed. Reg. at 49,099.
25 Allina ar 1109.
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In these cases, the providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part c days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity ofthe 2004 rule that the providers claim the Board lacks the authority to grant.; The

providers argue that since the Secretary has nqt acquiesced to the decision in I llina, tÀe Boatd
remàins bound by the regulation and EJR is appropriate

Decision of the Board

Board's Authority

under the Medicare statute codified at 42 u.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.

$ 405.1842(Ð(1) QO16), the Board is required to $ant a provider's EJR request if it dete¡mines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenþe either to the constitutionality ofa provision ofa statute

or to the substantive or procedural validity of a regulation or CMS Ruling.

Jurisdictional Requirements

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific matter at issue for each of thê providers requesting EJR. Pursuant to the pertinent

regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board

with respect to costs claimed on a timely filed cost report if it is dissatisfìed with the final
determination of the Medicare contractor, the amount in controversy is $i0,000 or more for an

individual appeal or $50,000 or more for a group, antl the requesL Ît-rr ltearing was lirnely filed.26

The providers included in this EJR request filed appeals of either original notices of program

reimbursement ("NPRs") or revised NPRS ("RNPRs") in which the Medicare contractor settled

cost repoÍing periods ending between March 31, 2008' and Decembe¡ 31,2009.

For appeals of original NPRS for cost reporting periods ending bêfore December 31 , 2008, the

providers may demonstrate dissatisfaction with the amount of Medicare reimbursement of the

Part C days issue by claiming the issue as a "self-disallowed cost" pursuant to the supreme

Court's råasoning set out in Bethesda Hospital Association v- Bowen2l

26 The regulations governing Board jurisdiction begin at 42 C.F.R. $ 405.I 835. These regulations are essentialÌy the

same forìhe years iovered by the appeals involved with the instant EJR request except for the sub-clause regarding

timely fiiing. For appeals filed prior to Augus|2l,2008, a hearing request is considered timely if it is tiled \ryithjn

t80 àays ofthe daté lhe notice ofthe Medicare conÍactor's determination was mailed to the provider. 42 C.F.R. $
405.1841(a) (2007). For appeals filed on or after August 21,2008, a bearing request is considered timely ifit is

filed wjthìn I 80 dáys ofthè'date of receipt of the final determination. 42 C.F R. $ 405.1 835(a) (2008).
,7 485 U_S. ar 399 (1988). Under the facts of B elhesdq, tbePoard initially found that it ì¡,/as without jwisdiction to
review the providers, challenge to the Secretary's regulation regarding apportionment of malpractice insurance costs

because thé providcrs had "scìf-disallovr'ed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme Court held that "[t]he Board may not decline to consider a provider's challenge to a
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For providers uppàánng fió* t ui."à fqÞn. (i¿nUþR.;'), ttte providers must demonstrate that the

issuà under revie,ør was specifically revisited/rwised in the appealed RNPR'2t

For appeals of original NPRs for cost reporting time p,eriods ending on.or after Decembe^r31, 2008,

prouid"r, p."..*ã their respective rights to claim dissatisfaction with the amount of Medicare

puy-"nt får a specific item ãt issue by either including a claim for the specific item on their cost

ieports for the period where the providers seek paymgnt 
-they 

believe to be in accordance with

lnl"di"*" policy, or self-disallowing the specific item by following the applicable procedures for

frling costìeports under protest'2e

Jurisdictional Determination for Providers

The Board fìnds that all providers involved with rhe instant EJR request have had an adjustrnent

to the SSI%o3o on their respective NPRs/RNPRs or have properly protested/self-disallowed the

appealed issue such that tire Board has jurisdiction to hear their respective appeals. In addition'

thå providers' documentation shows that the estimated amount in controversy for each group

appeal exce"ds $50,000 and the appeals were timely filed._ The estimated amount in controversy

is subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analvsis Regardins Its Autlority to Consider the Appealed Issue

The provitlers within this EJR request filed appeals covering cost reporting periods ending in

2008-2009, thus the cost reporting periods fall squareìy within the time frame covered by the

Secretary'sfinalrulebeingchallengedinthisEJRrequest.3rTheBoardrecognìzesthattheD.C'
circuit vacated the regulation i¡ Allina for the time period at issue in these requests, however,

the Secretary has not iormally acquiesced to that vacatur and, in this regard, has not published

reguJation ofthe Secretary on the ground that the provider failed 1o contest the regulatjon's validity in the cost report

su[mitt"d to [the Medicaie Contraitor]." The Court went on to state that "the submission ofa cost report infull

compliance with the unambìguous dictates ofthe Secretary's rules and regulatjons does not, by itself, barthe

prouid"r fro|rr claiming dissaiisfaction with the amount ofreimbursement alloìred by those regulations."
à8 For RNpRs issued piior to August 21, 2008, Board jurisdiclion over a provider's RNPR aPPeal is assessed under

thsholding iTt HCA Heolth senices v. shqlalo,27 F.3d 6t 4 (D.C. Cir ' 1994) lnHCA Health Senices, the circuit

coult held-that \ryhen a Medicare contractor reop€ns its oliginaì determination fegalding the amounts of
reimbursement that a Medicare provider is to ráceive and the provider appeals this decisjon, the Board's jurisdiction

is limjted to the specific issues revisited on reopening, and does not-extend further to alì determinations underlying

the original NpRi For RNpRs issued on or aftérAugust21,2008, the regulation at42 C.F.R S405.1889(bXl)
(200g)"states that only those matters that are specificãlly revised in a revised determination or decision are within the

scope of any appeal oftbe revised determination or decision

'?e 
42 c.F.R. $ 40s.183s(a)(1) (2008).

.o The tems ISSI ÍÌa"tion,,; ¿SSl%,í und "Medicare fiaction" are synonymous and úsed interchangeably witbin this

decision
3r As stated in the Fy 2014 IppS Final Rule, the Secretary "proposed to readopt the polìcy ofcounting the days of
puiients 

"n 
otlea in MA plans in the Medicare flaction ofthe DPP[,]" thüs "s":Clt p1b]i"-:":l9nls fiom interested

purt;"s . . ." fo¡o\ing p;bljcation of the FY 2014 IPPS Proposed Rule, 78 Fed. p.eg. 2'15'18 (May 10, 2013)

Ll,i.ã"1y, ,¡" S"it"ïu.y finalized this DSH policy for FFY_2014 and subsequent years on August 19, 2013, in the

Fy 2014 ipps l.inal Ruie. See 78 Fed. Reg. soqga, soAls (Aug. 19, 2013). Thc provider appeals in the instant EJR

reqùest are atl hased upon FY 2013 cost reporting periods and earlier'
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any guidance on how the vacatur is being implemented (e g., only circuit-wide versus

nuíiõr*ia"¡. See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'17-82 (D.D.D.

2016),appLalfiL"ã,No.t6_s:t+(D.c.cir.,ocr31,2016). Moreover,rheD.c.circuitisthe
only liråuft to-aate that has vacated the regulation and, ifthe Board were to gtant EJR, the

proíiders would have the right to bring suit in either the.D.C. Circuit or the circuit within which

ih"y *" located. see 42 U.s.C. $ 1395oo(Ð(1). In addition, v/ithin its July 25, 2017 decision in

A ina Health Se-irr, ,. Price,3' TheD.C. Circuit Court agreed with the Board's decision to

grant EJR for the identical issue involved in the instant EJR request'

Board's Decision Regarding the EJR Request

The Boarcl finds that:

1) it has jurisdiction over the matter for the subject years and the providers

in theie appeals are entitled to a hearing before the Board;

' 2) based upon the providers' assertions regarding 42 C'F'R'' 
S$ 412.106(bX2)(Ð(B) and (bX2)(iii)(B), there are no frndings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and :

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412'106(bX2XiXB) and (bX2XiiÐ(B)' are valid'

Accortiingly, the BÜard fi[ds that thc qucstion of the validity of 42 c.F.R. $$ 412'106(bX2XixR)

anA @XZ)iiiiXS) properly falls within the provisions of 42 U.S.C. g 1395oo({)(1) and hereby

g.*ìr ùé ptó.rriáers' ìequest for EJR for the issue and the subject years. The providers have 60

ãuy, frorn ìh" receipt of this decision to institute the appropriate action for judicial review' Since

thii is the only issue under dispute, the Board hereby closes these cases'

Bourd Members participatins:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory ÍI. Ziegler, CPA, CPC-A

Enclosures: 42 U.S.C. $ l395oo(f)
Schedules of Providers, List ofCases

FOR THE BOARD

Boa¡d Member

32 ,S¿e No. 16-5255,2017 wL 313']-996 (D c cit' l¡uly 25,201'1)
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cc: Danene Hartley, National Govemment Services (Certified Mail VSchedules of Providers)

Pam Va¡Arsdale, National Govemment Services (Certified Mail w/Schedules of Providers)

Byron Lamprecht,.Wisconsin Physicians Service (Certified Mail w/Schedules of Providers)
'Wilson Leong, FSS (ilschedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICESi¡ç Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4ro-746-2677

0cï I I2n7
CERTIFIED MAIL

Quality Reimbursement Services, Inc.
Russell Kramer
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Palmetto GBA c/o National Govemment Services
Laurie Polson, Appeals Lead
MP: INA 101-4F42
P. O.Box 6414
Indianapolis, Ill 46206-647 4

RE: Presbyterian Hospital Mathews
Juris. Challenge DSH - SSI (Provider Specific) and Medicaid Eligible Days

PN: 34-0171
FYE: 12/31/2009
PRRB Case Number: 14-2332

Dear Mr. Kramer and Ms. Polson,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal in
response to the Medicare contractor's jurisdictional challenges conceming the subject provider.

Background

Presbyterian Hospital Mathews ("Presbyterian" or "Provider") filed a timely appeal on February 7,2014
from its August 14,2013 Notice of Program Reimbu¡sement C'NPR'). The issues initially raised

includcd:

(l ) Disproportionate Share Hospital Payment ("DSH") - Supplemental Security

Income ("SSI") (Provider Speoilìr:-Realignrrent)
(2) DSH - Medicaid Eligible DaYs
(3) DSH - Labor Room Days
(4) Rural Floor Budget Neutrality Adjustment ('RFBNA')

After withdrawal of DSH-Labor Room Days and RFBNA issue, only Issue #1, and 2 remain in this
case.l

The Medicare Contractor filed ajurisdictional challenge on January 30,2015 regarding lssue #1, DSH -
SSI (provider Speciñc) and Issue #2 DSH-Medicaid Eligible Days. Presbyterian filed their
jurisdictional responsive brief on February 24,2015.

¡ Sec Provjder's Prelimìnary Position and Medicare Contractor's Final Position Paper at 3.
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Medicare Contractor's Position

Provider Specific SSI
The Medicare Contractor contends neither the Medicare Contractor nor the Secretary have issued a

determination that is contrary to the Provider's request for a recalculation ofthe SSI pelcentage

based on the Provider Specific FYE, thus no dissatisfaction with the final determination exists

wder 42U.S.C $ 1395oo(a) and therefore the Provider Reimbursement Review Board ("Board")

tacts jurisdictio.r. f-fr" V"¿i"u.e Contractor fui1her contends the Presbyterian is entitled to a

recalc-"ulation of the ssl wder 42 C.F.R. $ 4t2.106 (b)(3), if the Provider adheres to the requirements

of making this type of request. However the Medicare Contractor states Provider is not entitled to

appeal ariaction ihat it has not yet taken.2

Medicaid Eligible DaYs
The Medicare Contractor contends the Board doesn't have jurisdiction over the additional Medicaid

eligible days under 42 C.F.R. $405.1835, since the lVledicare Contractor did not make an

uJ¡rt*"oí to disallow the disputed days. The M:9i".*" Contractor contends the sole DSH

adjustment made included to àpott tttå proper SSITo 
^based 

on the Federal Register' The Medicare

Cãntractor further contends PrÅbyterian did not conform to the Board's Alert 10 in which the

Board instructed Providers to supplement their record with additional arguments and/or

documentation that would be relevant to the Board making a jurisdictional determination on the

issue relating to the DSH paid./unpaid Medicaid eligible days. The Medicare Contractor also

contends thal presbyterian has faited to demonstrate that it is dissatisfied with the Medicare

contractor's determination but instead its dissatisfaction is with its own reporling.3

Provider's Contentions

Providcr Spccific SSI
Presbyterian contends that the Board has jurisdiction over the SSI Provider Specific issue, since the

ful"àióu." Contractor specifically adjusteá the Providers SSI percentagc and the Provider is

dissatisfied with the amount "ftlSH 
paymcnt it received for the cost report fiscal year of2009.

Presbyterian further contends it will ãnalyze the Medicare Part A records and will be able to

identifl, patients believed to be entitled tó both Medicare PaÉ A and SSI who were not included in

tfr" iSi p"r""ntage determined by CMS. The Provide¡_believes that the SSI percentage determined

by CMS is i¡c,rriect due to undeistatcd days in thc SSI ¡otio. Presbyterian oontends it is addressing

nát only the realig¡rment issue but also thevarious errors of omission and commission that do not

fit into the "systematic errors" category.4

Medicaid Eligible DaYs
Þr".Uyt"riun stãtes that eajustment #16 relates to Provider's DSH calculation and this adjustment is

"nougfr 
to warrant Board jurisdiction over DSH/Medicaid Eligible day's issue' Presby'terian also argues

that aln adjustment is not required, as DSH is an issue that does not have to be adjusted or claimed on the

cost report therefore the Presentment requirement should not apply. Presblerian further questions the

2 See JuÌisd¡ctional challcngc dated January 29,2015 (Received Janr¡ary 30' 2015)
I See Jurisdictional challen[e datecl Jar\\ary 29,2Ol5 (Received January 30' 2015)'
a See Provider's Ju¡isdictional Response dated February 20, 201 5



validity of applying the Presentment rule. Presbyterian also contends they self-disallowed Medicaid

etigitíe Oays in aciordance with Boæd Rule 7.2(B), as they did not have the documentation necessary

to identify all days at the time of the cost reporl filing.

The Provider also states they responded to the Board's-Alert 10 under separate cover in terms of
jurisdiction on the DSH/Medicaid Eligible Day issue' )

Board Decision

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2014), a provider has a right

to a hearing before the 
-Board 

with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare Contractor, the amor¡nt in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe

date ofreceipt of the notice ofthe final determination.

Provider Specific SSI
The providËr filed in its original appeal request, Issues # I as "Whether the Medicare Administrative

contactor (,MAC) used the correct supplemental security Income ("sSI") percentage in the

Disproportionate Share Hospital C'DSH) calculation" with the contentions that the SSI percentage was

incårråtly computed becauie CMS failed to include all patients that were entitled to SSI benefits so the

SSI percentage issued by CMS is flawed. The Provide¡ stated that it was seeking data from CMS in

ordeì to reconcile its records and identify the data that CMS failed to include. For issue # 1 , it went on to

state that the provider "preserves its right to request under separate cover that CMS recalculate the SSI

percentage based upon the Provide¡'s õost reporting period'"6

presbyterian filed its Final Position paper on July 28, 2017 briefing the SSI provider specific issue. The

prorriåe. fails to mention the recalculation ofthe SSI% based on its cost reporting period in the paper,

änd statcs that whcn it receives data from SSA it will iclentifu patients that were not includcd in the SSI

percentage hased on the "Federal Fiscal Year End" ("FFY")'7

The Board therefore finds that it ìacks jurisdiction over the Provider Spccific issue as it relates to

realignment from the FFY to Cost Report Year. The issue was abandoned by the Provider in its Final
positìon paper. The Board finds that ii hasjurisdiction over the portion DSH-SSI (Provider) Specific

issue as it rèlates to the "errors of omission and commission" as there was an adjustûìelìt to the SSI

percentage (Adj.15). However, the DoaÍd finds that this issuc is duplicative ofthe SSI Systemio Errors

i.su" upp-"ui"d in Group Case No. Case No. 14-2215GC. Since the remaining "provider specific"

u.gn-Ëntr put fgrth in ìhis appeal request are categories of the same argument (not separate issues)

reiated to the accuracy of tné 
-SSI 

fraction within the DSH âdjustment (Provider has not identified how

the two issues are different, and as it's been 4 years since the NPR, they should have requested the data

to identify by now).

Accordingly, the Board dismisses Issue #1 DSH - SSI (Provider Specific-Realignment), from this

appeal.

Case No. 14-2332
Page 3

5 Provider's Jurisdictiortal Response dated February 20, 201 5 '
6 See Providers Ìndividual Appeal Request dated Pebruary 5, 2014'
7,S¿e Provider's Final Position Paper, page 9
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Medicaid Eligible DaYs
Àfter reviewiñg presbyterian's Individual Appeal Request and the Position Papers the Board fìnds

that the providãr did not submit any supporting documentation that indicates that the Medicare

Contractor made an adjustment to disallow the disputed days or that the days the Provider is making a

claim for were filed under Protest on the Medicare Cost Report. The Provider fr[ther acknowledges

they submitted a fiscal year 2009 cost report that does not reflect an accurate nwnber of Medicaid

Etigiute aays as the doóumentation is often not available from the State in time to include all

DsÉMedicaid Eligible days on the cost report.s

The regulation at 42 C.F'R' $ a05.1S35(a)(1) provides, in relevant part:
- (a) Aprovider. .. has aright to a Board hearing ' ' for specific items

claimed for a cost repoding period covered by an intermediary or

Secretary determination, onlY if -
(1) ihe provider has preserved its right to claim dissatisfaction with

tie amount of Medicare payment for the specific item(s) at issue, by

either -
(i) Including a claim for specific item(s) on its cost repotl for the

period where the provider seeks payment that it believes to be

in accordance with Medicare policy; or

(ii) Effective with cost reporting periods that end on or after

December 31,2008, self-disallowing the specific item(s) by

following the applicable procedures for filing a cost report

under protest, where the provider seeks payment that it believes

may not be allowable or may not be in accordance with
Medicare policy (for example, if the intermediary lacks

discretion to award the reimbursement the provider seeks for
the item(s)), l

Per Board Rulc 7.2 C :

..EffectiveforcostreportingperiodsendingonorafterDecember3l,2008,

itemsnotbeingclaimedundersubsectionAabovemustbeadjustedthrough
t¡e protested õost report preçgss. The Provider must follow the applicable

proóedures for filing a cost repoft under protest as contained in cMS Pub.

l5-2, Section I 15. See 42 C F.R. $ a05'1 835(a)(1)(ii)"'

Although Presbyterian did include a protested amount on lr'/s E Part A, they did not document that

claim iicluded å request for additionàl Medicaid Eligible Days. The Board finds that Presbyterian failed

to claim the Medicald eligible days nor did they provide documentation that the protested amount on the

cost report included a claim for aãditional Medicaid Eligible Days. The Provider also ack¡owledged that

it was standard that additional Medicaid Eligible Days were identified after the cost report was frled,

therefore they had knowledge prior to the submission ofthe cost report that they should have included a

frot"rt"a amáunt for costs they coutd not identifl on the as-filed report' Therefore the appealed issue of

iVledicaid Eligible Days in this instance does not meet the jurisdictional requirements of the 42 C.F'R.

8 See Provider's Jurisdictional Response dated February 20, 2015 and Position Paper
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I a05.1s35(a)(i) and Board Rule 7.2(C). Since there are no remaining issues remaining in this appeal

the case will be closed.

Review of this determination is available under the provisions of 42 U.S.C. $1395oo(f) and 42 C'F'R $$

405.1875 and405.1877.

Board Members padiciÞafinq

L. Sue Andersen, Esq,

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Enclosures

FOR THE BOARD

':#^l-*--
"1-. Sue Andersen, Esq.

Chairperson

cc:

42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405'1877

Wilson C. Leong, Federal Specialized Services'



DEPARTMENT OF HEALTH & HUMAN SERV¡CES

Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, lvlD 27207
470-7A6-2677

CERTIFIED MAIL æf .I g ?017

Corinna Goron, President
Healthcare Reimbursement Services, Inc.

c/o Appeals Department
17101 Preston Road, Suite 220
Daltas, TX 75248 13'12

RE: Our Lady of Lourdes Regional Medical Center

Provider No. 19-0102
FYE 6/3012008
Case No.: 13-3206

Deár Ms. Goron:

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional

documents in the above-referenced appeal. The pertinent facts of the case and the Board's

determination are set forth below.

Pertinent Facts

The Provider submitted a request for hearing on August 27,2013, based on a Notice ofProgram

Reimbursement ('NPR') dated Febr'uary 27,2013. The hearing request included two issues, one

of which was labeled SSI percentage (Provider Specific)' The Provider filed its preliminary

positon paper on May 1 , iO f +. ntã cover letter to the position paper indicates that the Medicaid
'ntigit 

t"'oäyt issue was withdrawn so that the only issue being briefed was the SSI percentage

1Prãvider Specifìc) issue.

Board Determination:

Pursuanr to 42 U. S.C. $ l395oo(a) and 42 C.F.R. $ $ 405.1 835-405.1 840, a provider has a right

to a hearing before the-Board with respect to costs claimed on a timely fi1ed cost report if it is

dissatisfieJwith the final detemination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days

ofthe date ofreceipt ofthe final determination'

The Board finds that it has jurisdiction over the portion ofthe SSI percentagé (Piovider specific)

issue challenging the data used to calculate the SSI percentage as there was an adjustment to the

SSI percentaie Ce¿; Ol, and the appeal meets the amount in controversy and timely filing

."quìr",¡"rrt.i Fio*"rré., the Board also finds that the inaccurate data portion ofthis issue is

àupti"utiu" of the DSH/SSI Systemic Errors issue which the Provider directly added to Case No.

1 3:3 1 1 7GC. The provider contends in the SSI percentage (Provider Specif,rc) issue statement

that the ..Medicare Contractor did not determine Medicare DSH reimbursement in accordance
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with the Statutory instructions at 42 U'S'C $ 1395ww(dX5)(FXÐ'"t Th-e SSI Systemic Enors

issue slatement also argues tnä:'*;ési;"È*og"t p"úii"th"á by the centers for Medicare and

Medicaid Services (CMS) wa; in;;;*"tlv t"Àpttlt¿ '.'.'"'2 The basis of both issues is that the

ssl percentage i. inìprop..ty "åi""r"t"¿'*¿ 
trr. provider does not have the underlying data to

determine if the SSI percentage is accurate' Therefore' lhe oortion ofthe SSI percentage

(Provider Specific) 
"rturr"nei;; 

ihJ;;;;v;i th; ssi ratiå data resides in case No' l3-

3117GC.

RegardingthepoftionofthesSlpercentage(Pro.liderspecifrc)addressingrealignmentofthe
ESH carcuration to rne proviãJiJä.*i vË**¿, the Board finds rhat realignment issue is

premature. 42 C.F.R. $ 405'1835 (2012) states

A provider . . . has a right to a Board hearing '.' ' for specific items claimed' for

^ 
J* *p"ni"g p"'iJioutt"¿ by an intermìdiary or Secretary determination

only if . . ¡t1tre proviaer nas preserved its right to,claim dissatisfaction with

t¡.ä-"""i"f ft'l"dicare payment for the speuific item(s) at issue' ' '

Inthiscase,theProviderdoesnotappeartohave-requestedarealignmentofthesSlcalculation
and the Medicar" corrt.u"tot iut 

"i.mu¿t 
a final determination regarding the DSH SSI

realignment issue. Under qz ðî il' $ arz'106(Ð(3)' a hospital can' if it prefers' use its cost

reporting period data insteadãith" d"A*"r nt"uí yóut datJin determining the DSH Medicare

fraction. The decision ro ;ì;.;;;;;;ireporting period is the hospitals alone, which then

must submit a written request iã tn" M"¿i"ute Conüactor' Without these requests it is not

possible for rhe Medicare d;;.*t;; a h""e issued a final determination from which any of the

Providers could appeal. l#;;;;;;;;; if a Provider had requested a realignment from the

federal fiscal year to its "".t;;;;l;; vear' 42 C'F'R $.412 106(bX3) makes clear that the

provider must use the data fr'o-¡lìt, 
"ã.t 

."potting year; there is no appeal right that stems from a

realignment rcquest.

ThereforebecausetheDSHsSl(ProviderSpggift-"I'ilu"istluplicativcoftheSystomicErrors
issue wltich is pending i" " 

gtã"p 
"pp"al 

(1i31l7GC) and the Medicare Contractor has not

made a final determination iìirr'r"fåa ,o'ait" tealignmeni from which our Lady of the Lourdes

Regional Medical C"n,", 
"ouìä'uiñ.ã1, 

,ft" Board.irnds that it lacks jurisdiction over the

DSH/SSI percentage (P'""í;;; S;å;int¡ ittu" and dismisses it from Case No ' 13-3206'

Reviewofthisdeterminationisavailableundertheprovisionsof42U.S.C.$l395oo(Ðand42
C.F.R. $$ 405.1875 and 405 1871 '

As there are no remaining issues in the appeal, the Board hereby closes case No 13-3206'

I See Provider's Individual Appeal Requcst at Tab 3' Issue 1

2Id. atlsse 2.
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Board Members ParticiPating:
L. Sue Andersen, Esq.

Cha¡lotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

For the Board:

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C F'R' $$ 405'1875 and '1877

cc: Bill Tisdale, Novitas Solutions (J-H)
'Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

#(
CERTIFIED MAIL

Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 27207
470-746-267 r
ocr I e 2ût7Maureen O'Brien Griffin

Hall, Render, Killian, Heath & LYman

500 North Meridian Street, Suite 400
Indianapolis, IN 46204

RE: Navarro Regional Hospital, Provider No. 45-0447, FYB1'2/3I/201'4
PRRB Case No. 17-2111-

Dear Ms. O'Brien Griffin:

The Provider Reimbursement Review Board (the BoardJ has reviewed your October 6,

2017 request to add an issue to the subject individual appeal, as well as your request to

transfer that issue to a common issue related party (CIRP) group for Navarro Regional

Hospital. The Board notes that the Provider's individual appeal was dismissed on

Sepiember 1L,2017. Although the CHS requested reinstatement olthe appeal by letter

daied Septemb er 14,2017,The Board denied the reinstatement by letter dated October 16,

2017. Therefore, since the individual appeal is in a closed status, the Board hereby denies

your request to add the Post 1498R Data Match issue and denies your request to transfer

lne aaaea issue to rhe CHS 2014 DSH Post 1498R SSI Data Match Group, Case No. 1.6-

It9zGC.

Review ofthis determination is available under the provisions of42 U.S.C. $ 1395o0(fJ and

42 C.F.R. SS 405.1875 and 405'7877.

Board Members:
L. Sue Andersen, lrsq.
Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A

For the Board:

Sue Andersen, Esq

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(fJ and 42 C.F.R. SS 405.1875 and '1'877

cc: Byron Lamprecht, WPS
Wilson C. Lãong, Esq., CPA, Federal Specialized Services
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CERTIFIED MAIL

Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2t207
470-786-2671

(f,T I e 20f7
Marvin Reso, RN
Corporate SecretarY/DPCS
Always Care HosPice, Inc.
5252 Orange Avenue, Suite 212

Cypress, CA 90630

RE: Always Care Hospice, Inc., Provider N o':75-1526,FY8 9130/2018

PRRB Case No. 17-2323

Dear Mr. Reso:

The provider Reimbursement Review Board (Board) has reviewetl the jutisdictiotul documents

in the above-referenced appeal. The pertinent facts of the case and the jurisdictional

determination of the Board are set forth below.

Pertinent Facts:

According to the Provider's appeal request, it received a letter from CMS dated July 13,2017 (of

which it did not submit a copyj advising the Provider to submit a Reconsideration Request by

August 13, 2017. The Provider asserts that, "[d]ue to the emergency leave ofone ofour

"-iloy"", 
*ho handles the quality data reporting, the company failed to submit the

Reôoniideration Request . . .i. Therefore, the Provider requests that the Board accept the late

submission of the Reconsideration Request.

Board Detet'mination:

Pursuanr to 42 U.S.C. $ 1395oo(a) and42 C.F.R. !ìti 405'1S35 -405.1840 (2011), aproviderhas

a right to a hearing befáre the Board with respect to costs claimed on a timely f,rled cost report if
itisdissatisfiedwiththefinaldeterminationoftheintermediary(nowrefenedtoas
Medicare contractor), the amount in controversy is $10,000 or more (or $50,000 for a group),

and the request for alearing is tiled within 180 days ofthe date ofreceipt ofthe fìnal

determination (emphasis added)'

Hospices are covered under 42 C.F'R. $ 418 312(hX1) which says

(1) A hospice may request leconsideration of a decision by CMS that' ' 
ttt" hqspþg ltas not met the requirements of the Hospice Quality
neporting Program for a parlicular reporting period' A hospice must

submit a ieconìideration request to CMS no later than 30 days from the

date identified on the annual pavment update notification provided to

the hosPice'
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In this case, the Provide¡ admits that it did not timely submit the request for reconsideration to

CMS. 42 C.F.R. 5 418.312(hX3) discusses the Provider's appeal rights before the Board:

(3) A hospice that is dissatisfied with a decision ñade by CMS on its
reconsideration request may file an appeal with the Provider
Reimbursement Review Board under part 405, subpart R of this

chapter.

The Board finds that the Provider has.not exhausted its administrative remedies by requesting a

reconsideration as set fofih in the regulations. Thus, the Medicare Contractor has not inade a

final determination which would have triggered appeal rights before the Board. Consequently,

the Board finds that it lacks jurisdiction over this appeal pursuant to 42 C.F.R. $ $ 405. 1 835 -
405.1840 and $ 418.312(h)(3) and hereby dismisses the appeal.

Review ofthis determination is available under the provisions of42 u.s.c. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 and 405.18'77.

Board Members Participatins:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

For the Board:

Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and .1877

cc: Danene Hartley, National Govemment Services (J-6)

Wilson C. Leong, Usq., CPA, Fcdcral Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

V( Provider Re¡mbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 2!207
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æï 19 2017
CERTIX'IED MAIL

Nan Chi
Director - Budget & Compliance
Houston Methodist Hospital System
8100 Greenbriar G8240
Houston, TX 77054

RE: ìVíethodist Sugar Land Hospital, Provider No. 45-0820,FY812131/2008,
PRRB Case No. 14-081 1

Dea¡ Ms. Chi:

The Providcr Rcimbursement Review Boa¡d ("Board") has reviewed the jurisdictional
documents in the above-referenced appeal. The pertinent facts of the case and the Board's
determination are set forth below.

Pertinent Facts:

Houston Methodist Hospital System (Houston Methodist) filed an appeal on behalf of the
Provider on November 18,2013, which included the I'ollowing issues:

o DSFI SSI (Provider Specific) (two issues: one involving the SSI calculation & one
involving enors of omission when CMS did not account for all patient days in the
Medicare fraction)

¡ DSH SSI (Systemic Enors)
. Medicaid Etigible Days
. Mauaged Care Pafi C Days (both fraotions)
o Dual Eligible/Exhausted Part A Days (both fractions)

The Board pssigned case number 14-0811 to the individual appeal in an Acknowledgement letter
dated December 15, 2013.

The Medicare Contractor objected to the Board's jurisdiction over the Medicaid Eligible Days
and Dual Eligible Days issues - contending that it did not make an adjustment.

On August 27,2014, Houston Methodist filed "Requests to Transfer Issue to A Group Appeal"
(Model Form D's) for the following issues:

. DSH SSI (Systemic) to case number 14-4116GC
o SSI Fraction Medicare Managed Care Part C Days to case number l4-4l19GC
¡ Medicaid Fraction Medicare Managed Care Part C Days to case number l4-4127GC
.. Medicaid Fraction Dual Eligible/Exhausted Pa¡t A Days to case number 74-409iGC
o SSI Fraction Dual Eligible/Exhausted Part A Days to case number 14-4098GC

subsequently, on september 14,2016 Methodist Health withdrew the Medicaid Eligible Days
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issue from the appeal.

Board Determination:

Pursuantto 42 u s c g 1395oo(a) and 42 c.F.R. g$ 405.1s35 - 405.1 840, a hospital has a right
to a hearing before the Board with respect to costs claimed on.a timely filed coit report if ii is
dissatisfied with the final determination of the Medicare Contractor, the amount in controversy is
$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within l g0 dayi of
the date ofreceipt ofthe final determination.

The Board finds that it has jurisdiction over lssue Nos. 1 and 2, the DSH SSI Provide¡ Specific
issues, as they relate to the flawed SSI percentage used by cMS and "er¡ors of omission,'as tlere
were adjustments to the SSI percentage (Adj. #s 15 &,22), and the appeal meets the amount in
controversy and timely filing requirements.

However, the Board also finds that omission issues raisecl in Nos. I & 2 are duplicative of Issue
No' 3,'the DSH SSI Percentage (Systemic Euors) issue that was transferred to a-group case. The
"systemic" arguments and the'þrovider specific" arguments put forth in the appeafrequest are
calegories of the same argument (not separate issues) related to the accuracy ofìhe SSI fraction.
within the DSH adjustment. The basis of all three issues is that the SSI percentage is improperly
calculated due to er¡ors in accumulating the underlying data and the inability to obtuin th. dutu.
PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in more
than one appeal. Because the underlying data issues are duplicative of the SSI Accuracy issue,
which has already been t¡ansferred to case number 14-4ll6GC, it cannot be pursued in the
individual appeal.

Regarding the pofion of the SSI percentage (Provider Specific) addressing realignment of the
DSH calculation to the Provider's fiscal year end. the Board finds that realignment issue is
premature. 42 C.F.R. S 405.1835 (2012) states

A provider . . . has a right to a Board hearing . . . for specific items claimed for
a cost reporting period covered by an intermediary or Secretary determination
only if . . . [t]he provider has preserved its right to claim dissatisfaction with the
amount of Medica¡e payment for the specific item(s) at issue. . .

In this case, the Provider does not appear to have requested a realignment of the SSI calculation
and the Medìcare cont¡actor has not made a final determination regarding the DSH ssl
realignment issue. unde¡ 42 c.F.R. $ 412.106(bX3), a hospital can, if it preiers, use its cost
repoting period data instead of the federal fiscal year data in determining the DSH Medicare
fraction. The decision to use its own cost reporting period is the hospitals alõne, which then must
submit a written request to the Medicare Conúactor. Without these requests it is not possible for
the Medicare Contractor to have issued a final determination from *hi"h -y of the providers
could appeal. Furthemore, even if a Provider had requested a realignment from the federal fiscal
year to its cost reporting year, 42 C.F.R. $ 412.106(b)(3) makes clear that the provider must use
the data from its cost repofing year; there is no appeal right that stems from a realignment request.
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Therefore because the DSH SSI (Provider Specific) issue is duplicative of the Systemic Errors
issue which is pending in a group appeal (14-4116GC) and the Medicare Contractor has not made
a final determination with regard to the realignment from which Methodist Sugar Land Hospital
could appeal, the Board finds that it lacks jurisdiction over the DSÉVSSI percentage (Provider
Specific) issue and dismisses it from Case No. 14-081 1 .

Review of this determination is available under the provisions of42 tl.S.C. g l395oo(f) and 42
C.F.R. $$ 405.1875 and 405.1877.

As there are no remaining issues in the appeal, the Board hereby closes Case No. 14-08i l.

Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

For the Board:

cJ,/n
-Ját'-/-^lL--L. Sue Â-ndersen, Esq.

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 altd.7877

cc: Bill Tisdale, Novitas Solutions (J-H)
Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Rev¡ew Board
15OB Woodlawn Drive, Suite 100
Baltimore, MD 21207
4L0-7A6-267.7

CERTIFIED MAIL Oct I I n¡f,

Corinna Goron, President

H"utth"ur" R.i.bursement Services, Inc'

õ/o Appeals DePaftment
17101 Preston Road, Suite 220

Dallas, TX 75248 1372

RE: Our Lady of the Lake Ascension Community Hospital

Provider No. 19-0242
FYE 6/30/20i0
Case No.: 14-1247

Dear Ms. Goron:

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional

ãn".,]_ents in the above_referenced appeal. The pertinent facts of the case and the Board's

determination are set forth below.

Pertinent Facts:

The Provider submitted a request for hearing on Decemb er 3'2013 
' 
based on a Notice of

p-gr"_ n"i^uursement (,ÑpR') dated september 6,.2O13. The hearing request included two

ir;;;;, ;r" of which was la¡eled isl percentage (provider specifìc). The Provider filed its

freldna.y positon paper on August )g, 2014. fte covef lettcl to thc position paper indicates

that the Mediuaitl Eligible nuy. ñtu. was withdrawn so that the only issue being briefed was the

SSI percentage (Provider Specific) issue'

Board Determination:

Pursuantto42U'5.C.$1395oo(a)and42C'F'R.liìi405.1835-405.1840,aproviderlrasar.igltt
to a hearing befo.e tt e sou.ã with respectlo costsclaimed on a timely filed cost ¡eport if it is

dissatisfied with the final determinatión of the intermediary, the amount in,controversy- is

$ìï¡ô¡ or more (or $50,000 for a group), and the requesr for a hearing is filed within 180 days

of the date of receipt ofthe final determination'

The Board finds thal it has jurisdiction over the porlion ofthe SSI percentage (Provicler Specific)

issue challenging the data used to calculate the sSI percentage as there was an adjustment to the

Sii p"r""ntu!" ie¿j. f Sl, and the appeal meets the amount in controversy and timely filing

."qìi-r*r,.] Èo*"u"., tfr" Bourd álto finds that the inaccurate data porlion of this issue is

àri,ii""il"" of the DSH/SSI Syrto'i" Eoo.t issue which the Provider directly added to Case No'

14'-0S57GC. The provider contends in the SSI percentage (Provider Specific) issue statement

that the ..Meclicare (lontraÇtor did not determin" M"di"ut" DSH reimbursement in accordance
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with the statutofy instructions at 42 U.S.C. $ 1395ww(dX5)(FXi)."1 The SSI Systemic_Enors

issue statement also argues that "the ssl percentages published by the centers for Medicare and

Medicaid Services (CùS) Was incorrectly computed ' ' .".2 The basis of both issues is that the

SSI percentage is iÀproperly calculated, and the Provider does not have the underlying data to

deteimine if ihe SSI perõentage is accurate. Therefore, the portion of the SSI percentage

(Provider Specific) c'hallenging the accuracy of the SSI ratio data resides in case No. 14-

0857CC.

Regarding the portion ofthe SSI percentage (Provider specific) addressing realignment ofthe

OS"H catci¡latión to the Provider'i fiscal year end, the Board finds that realignment issue is

premature. 42 C.F.R. $ 405'1835 (2012) states

Aprovider...hasarighttoaBoardhearing..'forspecificitemsclaimedfor
a cost reporting periodiovered by an intermediary or secretary determination

only if . . . [t]hË provider has preserved its right to claim dissatisfäction with

the amount of Medicare payment for the specific item(s) at issue' ' '

In this case, the Provider does not appear to have requested a realignment ofthe SSI calculation

and the Medicare contractor has noi made a final determination regarding the DSH SSI

realignment issue. under 42 C.F.R. $ 412.106(bx3), a hospital can, if it prefers,Ìse its cost

."foñing poioa data instead of the fèderal fiscal year data in determining the DSH Medicare

frãction. the decision to use its own cost reporting period is the hospitals alone, which then

must submit a written request to the Medicare Contractor' Without these requests it is not

possible for the Medir:are contractor to havc issued a final determination from which any of tÏe

þroviders could appeal. Furthermore, even if a Provider had requested a realignment from the

federal fìscal y.- to it. cost reporting year, 42 C.F.R. $ 412. i 06(bx3) makes clear that the

provider musi use the data from its cóit reporting year; there is no appeal right that stems from a

lealigruuent rcqucst.

Therefore hecause the DSH SSI (Provider specific) issuc is duplicative ofthe Systemic Errors

issue which is pending in a group appeal (14-0857GC) and the Medicare Contractor has not

made a final dåtermination withìegard to the realignment f¡om which Our Lady of the Lourdes

Regional Medical center could appeal, the Boardlinds that it lacks jurisdiction over the

DSî/SSI percentage (Provider Spãcific) issue and dismisses it from Case No.14-1247 -

Review of this determination is available under the provisions of42 U.S.C' $ 1395oo(f and 42

C.F.R. $$ 405.1875 and 405.7877 '

As there are no remaining issues in the appeal, the Board hereby closes case No. 14-1247.

I Se¿ Provider's Individual Appeal Request at Tab 3,Issue 1

2Id. aT Issue 2.
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Board Members participatins:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

WÁ"f^=-
For the Board:

L. Sue Andersen, Esq.

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C'F'R' $$ 405'1875 and '1877

cc: Bill Tisdale, Novitas Solutions (J-H)

Wilson C. Leong, Esq., CPA, Federal Specialized Services



OF HEALTH & HUMAN SERVICESi*( DEPARTMENT
Provider Reimbursernent Rev¡ew Board
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ærle2fi7nete'o: 16-1084

Catholic CommunitY HosPice

Howard Cassidy-Moffatt
Executive Director Healthcare Services

425 West 85ú Street
Kansas City, MO 641 14

RE: Catholic CçmmunitY HosPice

Provider No.: 26-1644
FYE: 9130/2016
PRRB Case No.: 16-1084

CGS Administrators
Judith E. Cummings
Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN 37202

CERTIFIED MAIL

Dea¡ Mr. Cassidy-Moffatt and Ms. Cummings,

The Provicler Reimbursement Review Board ("Board") has reviewed the jurisdictional

documents in the above-referenced appeal. The jurisdictional decision of the Board is set i'orth

below.

Backqrgu¡¡!:

on Jurre 9,2015,the Medicare conüâctor ilúu uecl Catholic community Hospice ("the

Hospice") of a two percenl payment reduction citing a failure to meet the Hospice Quality

Repãrting requiremènts. The letter was addressed to:

Ms. Judith Walker, Execurive Direclor

Catholic CommunitY Hospice

405 NE 70th Street
Kansas CitY, MO 641 18

The Hospice alleges that it did not receive the notification of payment reduction letter 
,as 

it was

sent to the wrong-udd."rr, "even though the proper address had been updated with CMS "

On January 20,2016,the Medicare Conhactor faxed a copy of the June 9' 2015 notification

lettertotheHospice'onJanuary2T,20l6,theHCISHelpdesksentanemailto.the.Hospice
stating that the ti-" fo, u .""lrrríd"rátion táq,rttt had passed, but that it could still file an appeal

with tîe Board. The Board received the Flospice's appeal request on February 23,2016'
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Board Members Participatins:
L. Sue Andersen, Esq'
GregorY H. Ziegler, CPA, CPC-A

Charlotte F. Benson, CPA

Case No. 16- 1084

Board's Decision:

The Board finds that it does not have jurisdictiol-o]'er catholic community Hospice's appeal

because it was not timely f,rJ;¡ thå Hospice did noi estabrish by a preponderance of the

""i¿*"" 
irt"i it did not ieceive notice until Jantary 26'2017 '

42 C.F.R. $ 405.1835(a) sets out the requirements for Board jurisdiction and states:

(a) A provider . 
.. 

. has a right to a Boardhearing 
; :,'-::' 

tp""ift" items claimed for

a cost reportlng p"t'oáiou"red ty a final contractor or Secretary determination

iF-

(1) The Provider has preserved its right to-c1aim dissatisfaction ' ' '

ìãj in" u*oun, in controversy ' " is $10'000 or more; and

(3) Unless the provider quáiint' ¡ot a good cause- extension under $ 405 ' 1 836' the
.-' 

ãát" or r""Ëipt ¡y tnJËá*¿ of the lrovider's hearing request is,no later than

iãô Jávt utàt tãceipt by the provider ofthe final conhactor or Secretary

determination.

Here,CMSimposedatwopercentreductiontotheHospice'sAnnualPaymentUpdatebecauseit
failed to report qualitv d"t";T"1h; i;tpi"" L:- lï tniOt+' The two percent reduction notice

letter was datecl June 9, 201;'-H;;;"i' th" Ptot'id"t argues that it did not receive this

notificarion until it was f*; útA" Máicare conrractoi on January 21,2016. The Boartl hnds

that the record does not contãiísufficient evidence to e_stablish, by a prepondelance of the

evidence, thar the provider ;iä;;;;;tr. notice until January 27,2016.,The Provider makes

that argument, but does not i""ludt any evidence to prove its argument; therefore' the Roard

frnds rhat the provider did ";;;i lt ile its appeal request. PRRB Case No. 16'1084 is herebv

closed and removed fiom the Board's tlouket'

Reviewofthisdeterminationmaybeavailableundertheprovisionsof42U'S.C.$l395oo(Ð
and 42 C.F.R' $$ 405.1S75 and 405 '1877 '

FOR THE BOARI)

Enclosures

L. Sue Andersen, Esq

Chairperson

42 U.S.C. $ 1395oo(f) and 42 C F'R' $$ 405'1875 and 405'187'l

Wilson Leong, FSScc:
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ofl 2 4 zûftReterto: l3-28l9GC

Hall, Rènder, Killian, Heath &LYman
Elizabeth A. Elias
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

CERTIFIED MAIL

National Govemment Services
Danene Hartley
Appeals Lead
MP: INA 101-AF42
P.O. Box 6474
Indianapolis, IN 46206-647 4

RE: Mercy General Health Partners, as a participant in
Triniiy Health 2007 DSH Labor and Delivery Room Days CIRP Group

Provider No.: 23-0004
FYE: 6/3012007
PRRB Case No.: 13-2879GC

Dear Ms. Elias and Ms. HartleY,

The Provider Reimbursement Review Board (Board) has reviewed the jurisdictional documents

in the above-referenced appeal. The jurisdictional decision of the Board is set forlh below'

Backqround:

On February 15,2013,Mercy Ocncral Hcalth Partners ("Mercy General") was issuecl a revised

Notice of piogram Reimbursement ("NPR") for fìscal year end 613012007 . The group

representative-filed a group appeal request with the Board for three Providers, including Mercy

General. The group .epresentáti re has since withdrawn tù/o Providers, so Mercy General is the

only Provider that remains in the appeal.

On July 19,201l,the Medicare Contractor submitted a jurisdictional review in which it argues

that thé Board does not have jurisdiction over Mercy General. The group representative

responded to this jurisdictionãl review and argues that the Board does have jurisdiction over the

Provider.

Medicare Contractor's Position:

In its jurisdictional review, the Medicare Contlactor argues that the Board does not have

jurisdiction over Mercy General, because it appealed from a revised NPR and does not have

dissatisfaction with labor and delivery days.
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Provider's Posilion

The Provider begins by arguing that the Medicare Contractor mischaracterized its issue

statement. eccoidingìo the Provider, "the Group Appeal issue is the determination or

calculation ofthe Provider's DSH payment, which as defined by statute, encompasses both the

Medicare and Medicaid fractions." I

The provider next contends that CMS Ruling 1498-R mandates that the labor and delivery room

days at issue should have been included in the appealed cost report, Finally, the Provider argues

thát the adjustment to DSH at adjustment no. 5 is sufficient to give rise to jurisdiction over the

labor and delivery room days from its revised NPR'

Board's Decision:

The Board finds that it does not have jurisdiction over Mercy General because it has appealetl

from a revised NPR ttrat did not speoilically adjust labor and dclivcry room days.

The code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405.1S85 (2013) provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary determination, or a

àócision by a reviewing entity (as described in g 405.180i(a) of this subpart)

may be reópened, for findings on matters at issue in a detenhination or

decision, Uy Cl¿S (with respect to Secretary determinations), by the

intermediary (with respect to intemediary determinations) or by the reviewing

entitythatmadethedecision(asdescribedin$405.1885(c)ofthissubpart).

42 C.F.R. $ 405.1889 (2013) cxplains the effect of a cost report revision:

(a) If a revision is made in a Secretary or intermediary detemination or a

àácision by a reviewing entity after the ¿eternri'ation or decision is reopencd

asprovidedin$405.lS85ofthissubparl,therevisionmustbeconsidereda
separate and diitinct detemination or decision to which the provisions of 42

ci.n. $S 40s. 1 8 1 1, 40s.1834, 405. 1 83s' 40s -1837, 40s.187 s' 405 187't and

405.1885 ofthis subpafi are applicable

(b)(1) Only those matters that are specifically revised in a revised

determination or decision are within the scope of any appeal of the

¡evised determination or decision'

(2) Any matter that is not specifìcally revised (including any matter that

*át t"óp"tt"d but not revised) may not be considered in any appeal of
the revised determination or decision'

I Providers' Jurisdictional Response.
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These regulations make clear that a Provider can only appeal items that are specifically adjusted

from a revised NPR. Here, the Provider's revised NPR has only adjusted the ssl percentage. As

labor and delivery room days were not specifically adjusted, the Board finds that it does not have

jurisdiction over Mercy General.

Mercy General is the last Þrovider that remains in this group appeal, therefore PRRB Case No.

l3-2879GC is hereby closed and removed from the Board's docket

Review of this determination may be available under the provisions of 42 u.s.c. $ 13950o(f)

and42 C.F.R. $$ 405.1875 and405.7877.

Board Members Participali¡g:
L. Sue Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FORTHE BOARD

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C.F R. $$ 405.1875 and405.18'7'7

cc: Wilson Leong, FSS

&"-l*-
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1508 Woodlawn Drive, Su¡te 100
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w z 4lgtt,
Certified Mail

Stephanie A. Webster, Esq.

Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1564

Expedited Judicial Review Determination

RE: Shands HealthCare 2014 Post-Allina Decision Medicare
Part C Days GrouP

PRRB Case No. l6-I76lGCl

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed thc Providers' August 8 ,

2017 request for expedited judicial review (EJR) (received August 9, 2017) and the Providers'

october 5,2017 response to the Board's september 7,2017 requLest for additional information

requesting missing jurisdictional infomation for one of the P¡oviders (received october 6,

2017). The Board's determination is set forth below.

The issue in lhese appeals is:

. Whether J'enrollees in [Medicare] Part C patients are 'entitled to
benefits' under Part A, such that they should be counted in the

Medicare [Part A./SSI2] fraction, or whether, if not regarded as

'entitled to benefits under Part A,' they should instead be included

in the Medicaid fraction" of the DSH3 adjustment.a

Statutory and Resulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

I The August 8,2017 EJR included case numbe¡s l6-0326GC and 16-1623GC. The Board decided the question of

whether EJR as appropriate in early correspondence.
2 "SSl" is the acrónym for "supplemental Security lncome
r "DSH" is the acronym for "disproportionate share hospital."
a Providers' August E,2017 EJR Request at 4.
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prospective payment system ('PPS").5 Under PPS, Medicare pays predetermined, standardized
^u*orot. peiait"tt*g", subjeòt to certain payment adjustments.6

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.T These cases involve the hospital-specific DSH adjustment, which requires the

Sicretary to provide increased PPS payments to 4ospitals that serve a significantly

dispropártionate number of low-income patients.s

A hospital may qualify for a DSH adjustment based on its disproportionate patient pelcentage

(,.nnn1.r As-a proxy for utilization by low-income patients, the DPP determines a hospital's

qualifìcãtion as á pSH, *¿ it also determines the amount of the DSH payment to a qualifring

liospital.lo The DPP is defined as the sum of two fractions expressed as percentages.ll Those

two fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" f¡action. Both of
these f¡actions consider whether a patient was "entitled to benefits under part 4."

The stature,42 U.S.C. $ 1395ww(dx5)(rXvÐ(I), defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJìts under part A of this subchapter ' ' ' '
(emphasis added)

The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS), and the Medicare contractols use CMS' calculation to compute a hospital's

DSH payment adjustment. I 2

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXvÐ(It), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

5 See 42 U.5.C. $. 1 395ww(d)(l)-(5) ; 42 C F R. Part 412'
6ld.
7 See 42 U.S.C. $ l395ww(d)(5).
8 See 42U.5.C. $ l395ww(d)(5XF)(i)(l); a2 C.F'R. $ 412 106'
e See 42rJ.S.C. $$ 1395ww(dXs)(FXiXì) and (dXsXF)(v);42 C'F R' $ al2 l06(c)O'
ro S¿¿ ¿2 U.S.C. $'$ l39sww(d)(s)(F)(iv) and (viì)-(xiii);42 C F R' $ 412 106(d)'
tt See 42 tJ.5.C. $ l395ww(d)(s)(F)(vi)
t2 42 C.F.R. $ 412.106(bx2)-(3).



Shands HealthC are 2014 Post-Allina Decision Medicare Part C Days Group

CaseNo. l6-l761GC
Page 3

assistance under a State plan approved under subchapter XIX [the
Medicaid programl, but who were not enütled to beneJìts under
part A of thìs subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contrâctor determines the number of the hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r3

Medicare Advantage P¡o gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is fbund at 42 U.S.C. $ 1395mm. The

statùte at42U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under parl B ofthis subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryla stated that:

Based on the language of section 1886(d)(5XFXvi) of the Act [42
U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits untler Part 4," wu l-rclieve

it is appropriarc to include tho days associated with Medicare
. patients who receive care at a qualified HMO. Prior to December

1,1987,we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this numbe¡ into the calculation [of the DSH adjustment]'

However, as of December 1,1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare pâtients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adj ustmentl.r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.16

r3 42 c.F.R. $ 4r2.lo6(bx4).
!a of Health and Human Services
I5 55 Fed. Rcg. 35,990, 39,994 (Sept 4, 1990).
t6 Id.
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With the creation of Medicare Part C in 1997 ,t7 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Èart A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for tlìe fiscal

yeat 2001-2004.t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatieni Prospective Payment System ("PPS") proposed rules were published in

the Federal Register. In that notice the Secreta¡y stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medícare Part C, those patient days

attributqble to the beneJìciary should not be included in the

Medicare fraction of the DSH paTient percentage' These patient
days should be included in the count of total patient days in the

Medícare fraction (the denominator), and the patient's days for the

M+C beneficíary who is alJso eligible for Medícaid would be

included ín the numerator of the Medicaid fraction ' ' (emphasis

added)re

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by nãting she was "revising our regulations at [42 C.F'R.] $ al2'106(bX2Xi) to

include túe âays asiociated with [Part C] beneficiaries in the Medicafe fraction ofthe DSH

calculation."2d In response to a comment tegarding this change, the Secretary explained that:

. .. We do agrcc that onca 
^'Iedicare 

beneficiaries elect

Medicare Part C coverage, they ate still, in some sense,

entítled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May 19' 2003

proposed rule to ínclude the days associated with M+C
beneficiaries in the Mcdicaídfraction lnstead, we are

I? The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR20l5.

codiJìed as 42tJ.S.C. $ 
j¡S4w-Zl Note (c) l'Enrollment Transition_Rule.- An individual who is enrolled [in

Meáicarel on Decembär 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be conside¡ed

to be enrolted with that organization on January l, 1999, under part c of Title XVIII . if that organization as a

contract under that part foi providing services on January 1,1999 - . . ." This was also known as

Medicare+Choice. îhe Medicare Prãscription Drug, tmprovem€nt and Modernization Act of2003 (Pub.L- 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIIì.
1869 Fed. Reg. 48,918, 49,099 (Aug. 11,200Ð-
Ie68 F"d. R"g. 2't,154,2'1,708 (M^y 19,2003).
20 69 Fed. Reg. at 49,099.
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adopîing a policy to include the patient days for M+C
beneJìciaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.2r (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in policy regarding42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.22 In that publication the Secretary
noted that no regulatory charrge had in fact occunrd, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Parl C days were required to be included in the Medicare
f¡action as of October I , 2004.

The U.S. Circuit Court fo¡ the District of Columbia in Atlina Healthcare ServÌces v. Sebelius,2r

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.2a

Providers' Request for EJR

Bifurcation

In thc cover letter to the EJR request. the Providers point out that the issue in this appeal is the
inclusion ofPart C days in the Medicare Part A./SSI fractions and the exclusion from the
Medicaid fraction of Part C days for Medicaid eligible patients. The Providers explain that all of
the cost years in these appeals began in Federal fiscal year 2013, and, thus, the Medicare Part
A/SSI fractions for that Federal year apply to them. But the cost report years also cross the

October I , 2013 effective date of the new rule, which raises different legal questions. As a

result, the Providefs request that the appeals be bifurcated in to periods prior to iurd subsequen[
to October 1,2013, and that the periods subsequent to October 1, 2013 remain pending before

the Board while the periods prior to be EJR'd.

EJR

The Providers note that they are the same plaintiffs that prevailed in Allina I. They expected to

have their Part C days appropriately treated for periods prior to October 1, 2013 since they had

2l t)
22 '72 Fed. Reg. 47,130, 4'7,384 (A\9us122,2007).
2t 746 F. 3d I t02 (D.c. cit.2ol4).
2¿ August 8, 201 7 EJR Request at L .
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prevailed in Allina and the Court issued a vacatur of the 2004 rule on Part C days' However, the

Secretary has not acquiesced to the decision and the Providers have. Since the Secretary has not

acquiesied, the Board remains bound by the 2004 rule 42 C.F.R. $ 412.106(bX2), and lacks the

autlority to decide the validity ofthe Secretary's continued application of the 2005 rule found at

42 C.F.R. $ 412.106(bX2)-(3). Consequently, the Providers assert, EJR is appropriate.

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to

adopt a new policy to begin counting Part C days in the Medicare Part A./SSI fraction, the

Secietary treated Part C patients as not entitled to benefits under Part A, rather they should be

included in the Medicaid fraction of the DSH adjustment.2s In the May 2004 proposed rule for
Federal fiscal ye ar 2005, the Secretary proposed "to clarify" her long held position that "once a

beneficiary elects Medicare Part C, those patient days attributable to the beneficiary should not

be included in the Medica¡e fraction of thã DSH patient percentage."26 Further, the Secretary

went on, ,,[t]hese days should be included in the count of total patient days in the Medicaid
fraction (the denominator), and the patients' days for a [Part C] beneficiary 11ho is also eligible

for Medicaid would be included in ihe numerator of the Medicaid fraction."2? The Secretary

explained that ,.once a beneficiary has elected to join a Medicare Advantage plan, that

beneficiary's benefits are no longer administered under Part 4."28

However, in the final rule for the Federal fiscal year 2005, the Secretary reversed course and

adopted a policy to include Part C days in the Medicare Part A/SSI fraction and exclude the Part

C dãys from thó Medicaid fraction effective October 7,2004.2e The Secreta¡y's actions were

Htigâted i¡ Atlina I in which the Couft concluded that the Secretary's final rule was not a logical

outgrowth of the proposed rule and a vacatur \ryas warranted. The Secretary has continued to

issue the DSH fractions as he has for prior years as ifthe vacatur had never happened, or issuing

a new ¡ule without notice-and-comment rulemaking.30 The Providers have separate multiple
couft actions challenging the calculâtiôn ofthe Providcrs' DSH adjustnelt in later yeals.sl

The Providers are seeking EJR over the appeal because the Board does not have the authority to

decide the c1¡ïent substantive or procedural validity of the 2004 rule vacated in Allina I ot the

continued application of that rule or its policy applied to period prio¡ to october 1,2013.

25 Providers' EJR Request at 4 citingto Allina,'146 F.3d at I105.
26 68 Fed Reg. at 27 ,208.
27 Id.
28 Id.
2e 69 Fed Reg. 49,099 (Aue. 1'l,2004).
30 Providcs' EJR request at 7.
3t Id.



Shands HealthC a¡e2014 Post-Allina Decision Medicare Part C Days Group

Case No. 16-l761GC
Page 7

Decision of the Board

Request to Bifurcate

The Board hereby denies the Providers' request to bifilcate the appeals into Federal fiscal year

2013 and2014 appeals. The statute, 42 U.S.C. $ 1395ww(dX5)(F)(vii) and (viii) states that the

formula used to ãetermine the disproportionate adjustment is made for a cost reporting period.

pursuanr to 42 C.F.R. $ 412.106(bx2) (2013), cMS calculated the EJR participants' SSI

percentages using the first month ofeach participants' fisc4l year. The regulation states that for

êach month of the federal fiscal year in which lhe hospital's cost reporting period begins, CMS

(i) determines the number of patient days that (A) are associated with discharges occurring

during each month; and (B) a¡e furnished to patients who during that month were entitled to

Mediðare Part A (including Medicare Advantage (Part C) and ssl, excluding those patients who

received only state supplementation; (ii) adds the results for the whole period; and (iii) divides

the number determined under paragraph (b)(2)(ii) of this section by the total number ofdays that

(A) are associated with discharges that occur during that period; and are fumished to palients

entitled to Medicare Parl A (including Medicare Advantage (Part C). (Emphasis added)

The statute and the regulation are clear, the DSH adjustment is made for a cost reporting period'

There are not two different DSH adjustments for cost reports that overlap two Federal fiscal

years. Consequently, bifurcation is not appropriate.

EJR

Pursuant to 42 U.S.C. $ l395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR Tequest íf it dctclnines that (i) thc Doald has jurisdiction to

concluct a hcaring on the speoifio mattor at issue; and (ii) the Board lacks the authority to decide a

specific legal quèstion relevant to the specific matter at issue because the legal question is a
ciallenge eìtheito the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeal within this EJR request have filed appeals

involving lìscal year 2014.

The Providers in this case have not received final determinations for the fiscal year under appeal

and filed their appeals under the provisions of42 c.F.R. $ a05.183 5(c)(1)(2014). This

regulation permitì providers to file appeals where a final contractor determination for the

põvider's åost repórting period is not issued (through no fault of the provider) within 12 months
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after the date ofreceipt by the contractor ofthe provider's perfected cost report or amended cost

report.32

The Board has determined that participants' documentation shows that the estimated amount in
controversy exceeds $50,000, as required for a group appeal.33 The appeals were timely filed.
The estimated amount in controversy is subject to rècalculation by the Medicare contractor for
the actual final amount in each case.

Board's Analysis Rèeardine the Appealed Issue

The group appeal in this EJR request involves the June 30'2014 fiscal year which began July 1,

2013. Consequently, each ofthe providers in the appeal utilizes a FFY 2013 SSI percentage, thus

the appealed cost reporting period falls squarely within the time frame applicable to the

Secretary's FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit
vacated this regulaúon in Allina for the time period at issue in these requests. However, the

Secretary has not formally acquiesced to that vacatur and, in this regard, has not published any
guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide). See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,77-82 (D'D.D.
2016), appealfiled,No.76-5314 (D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the

only federal circuit to date that has vacated the regulation and, if the Board were to grant EJR,
the providers would have the right to bring suit in federal court in eitler the D.C. Circuit or the

federal circuit within which they are located. See 42U.5.C. $ 1395oo(f)(1). Based on the above,

the Board must conclude that it is otherwise bound by the regulation for purposes of this EJR
request.

Board's Decision Resardinq the EJR Request

Thc Board finds thot:

1) it has jurisdiction over the matter foi the subject year and that the
pafticipants in this group appeal are entitled to a hearing before the

Board;

32 One of providers, Shands Hospital at the University ofFlorida, has two appeals listed within the Schedule of
Providers ("SOP") for the same Provider. Thc first appeal is based upon the submission ofthe Bs-filed cost report

and the subsequent appeal is based upon the submissjon ofan amended cost report for the same fiscal year end. As

the Medicare contractor did not issue an NPR for these cost reports, the Provider's amended cost report
"supersedes" the early filing, thus the Board has nade ajurisdictional determination regarding the EJR request for
the amended cost report appeals. The Provider Representative obviously understood this and has listed

"superseded" in the "Amount of Reimbursement" column on the SOP the original cost report appeals. To avoid any

confusion, the Board has indicated that the original cost report appeals and lat€r amended cost report appeals that

were superseded a¡e not included wjthin this EJR Request by striking through the listing for the line numbers

refcrcnced above on the SOP.
31 See 42 C.F.R. $ 405.1'837.
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2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), the¡e are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 4t2.106(b)(2)(i)(B) and (bX2XiiiXB), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(l) and hereby

grants the providers' request for EJR for the issue and the subject year. The providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes the case.

Board Members Participating:

L. Sue Anderson, Esq.

Charlotte F, Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FORTHEBOARD:

%,#rl.-
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f)
Schedule of Providers

cc: Geoff Pike, First Coast Service Optìons (Certified Mail dSchedules of Providers)
Wilson Leong, (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Review Board
15OB Woodlawn Dr¡ve, Su¡te 10O

Baltimore, MD 2L2O7
470-746-267t
()cr 3 6 2ût7

Referto: 14-0739

Denver Health Medical Center

Jeremy Springston
Director of Reimbursement
777 Barnock Street, MC 1923

Denver, CO 80204-4507

CERTIFIED MAIL

Denver Health Medical Center
Jurisdictional Challenge
06-0011
12/3U2008
14-0739

Novitas Solutions, Inc.
Bill Tisdale
Director JH, Provider Audit & Reimbursement

Union Trust Building
501 Grant Street, Suite 600
Pittsburgh, f A15219

RE:

PN:
FYE:
CASENO.:

\
Dear Mr. Springston and Mr. Tisdale,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal

in response to the Medioare Contractor's jurisdictional challenge. The pertinent facts ofthe case,

the Parties' positions and the Board's jurisdictional determìnation are set lorth below.

Backqround:

The Provider submitted a request for hearing on November 13, 201 3, based on a Notice of
Program Reimbursement ('NPR") dated May 15,2013. The hearing request included three

issuãs. one issue was subsequently withdrawn by the Provider via Provider's preliminary

position paper dated July 30, 2014.1 Two issues remain in the appeal as follows: Issue No. 1 -
ilaedicarË óisproportionate share Hospital (DSH) Payments - Additional Medicaid Eligible

Days and Issue Ño.2 - Bad Debts. The Provide¡ references adjustrnents m¡lber 57 and 68 for the

DSH - Medicaid Eligible Days issue. The Medicare Contractor submitted a jruisdictional

challenge on Issuc Nã. 1 on August 23, 2017.The Provider did not file a responsive brief.

Medicare Contractor's Position

The Medicare Contractor contends that this issue does not meet the jurisdictional requirements,

as an adjustment was not made to the additional Medicaid eligible patient days in question' The

Medicare Contractor's a justments to the as-filed numbers reflected an adjustment to Medìcaid

r Medica¡'e Contractor's jurisdictional challenge, footnote 2 (August 23,2017)
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Labor and Delivery Days (adjustment 57) and an adjustment to the SSI Percentage (adjustment

68). The provider ôannot demonstrate dissatisfaction with the Medicare Contractor's final

deíermination, as there rÀ/as no Medicare Contractor final determination for the days in

contention.2

The Medicare Contractor argues that in the case at issue it did not make an adjusfinent for the

additional Medicaid eligible days in question. The Provider is not able to demonstrate that it
meets the dissatisfaction requirement. The Provider did not preserve its right to claim

dissatisfaction as it did not include a claim for the specific additional Medicaid eligible days now

in question. The Medicare Contractor contends that the Provider has not shown how the

associated days were claimed on the cost teport (or presented) and then disallowed by the

Medicare Contractor. The days at were not claimed by the Provider and therefore the Medicare

Contractor did not render a final determination.3

The Medicare Contfactor explains that effective with cost report periods that end on or afrer

December 31, 2008, cMS amended the regulations goveming cost report appeals to incorporate

PRM 15-2 $ ll5 et seq. into the regulations at 42 C.F.R. $ 405.1835(a)(1)(ii) by specifying that,

where a provider seeks payments that it believes may not be allowable or may not be in

accordance with Medicare policy, the provider must claim the items as self-disallowed costs "by

following the applicable procedures for filing a cost report under protest." The Medicare

Contractór coniends that the Provider has failed to preserve its right to claim dissatisfaction by

properly filing the reimbursement impact of the additional Medicaid eligible days in question as

a Protested Amount.a

Under the 2008 regulation, the Medicare Contractor contends that the Board lacks jurisdiction

over the disprited ãays because they were neither claimed nor self-disallowed. In 2008, cMS

amended +z' c.f .n. $ +os. t St t1u¡t ) a".d 42 C.F.R. $ a05.1835(aX1) to require, as a condition to

filing a valid appeal, the provider to have either claimed an item or included that item as a

protested amount when filing its cost report.s

Provider's Position

No Response received from the Provider.

Board Determination:

Pursuant to 421J.5.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1 S35 - 405.1 840 (2008), a provider has

a right to a hearing befóre the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the intermediary, the amount in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

of the date of receipt of the final determination. The jurisdictional issue presented here is

whether or not this hospital has presewed its right to claim dissatisfaction with the amount of
Medicare payment. "A provider. . . has a right to a Board hearing . . . only if- (1) the provider

ti

2 Medicare Contractor's jurisdictional challenge at 3. (August 23, 2017)
3 ld. al.5.
4 ld. a|6.
s Id. at 6.
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has preserved its right to claim dissatisfaction.....by.. ... [i]ncluding a claim for specific item(s) on

its cost report. . . or. . . self-disallowing the specific item(s) by.....filing a cost report under

protest. ....6

The Provider is appealing from a 1213112008 cost report, which means that it either had to claim

the cost at issue or it is subject to the protest requirement in order for the Board to have
j urisdiction.

The Board finds that it does not have jurisdiction over the DSH - Medicaid eligible days issue in
this appeal. The Provider did not protest the Medicaid eligible days cunently under appeal on its

cost rèport notwithstanding the fact that it knew Colorado would have additional days at a later

point in time Therefore, the Board could only have jurisdiction over those days if the Provider

included a claim for the specific items on its cost report or if it filed the days it could not
docùment as a protested amount as requir edby 42 C.F.R. $ a05.1835(a)(1). The Board finds that

the Provider did neither, and therefore, the Board concludes that Denver Health Medical Center

has not met the dissatisfaction requirement ofincluding a specific claim on the cost repolt, or
protesting the speoific Metlicaid eligible days at issue. As the Board lacks jurisdiction over the

issue, it hereby dismisses the issue from the appeal.

The Medicare Bad Debl issue remains in the appeal, the case remains open.

Review of this determination is available under the provisions of 42 U'S.C. $1395oo(f.¡ and

42 C.F.R. $$ 405.1875 and 405.i877 upon final disposition ofthe appeal.

í)

I

Board Members Participaling
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Í1. Ziegler, CIPA, l-ìPl-l-A

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.È'.R. $$ 405.1875 and 405.1877

cc: Wilson C. Leong, Federal Specialized Services

FORTHEBOARD

fu*r/,l*

6 42 c.F.R. g ao5. r 835(a).
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1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-746-267t

CERTIFIED MAIL

Mr. Daniel J. Hettich
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washìngton, DC 20006-4706

ocr 2 6 2017

RE: SSM Health St. Mary's Hospital - St Louis
Provider No.: 26-0091
FYE - 1213112013
PRRB Case No.'. 17 -2146

Dear Mr. Hettich:

The Prov¡der Reimbursement Review Board ("Board") has reviewed the above-captioned appeal.
The pertinent facts of the case and the Board's determination are set forth below.

PERTINENT FACTS:

By letter dated August 31 , 2017 , King & Spalding filed a Form A - lndividual {pn-eat !9q.t'19¡! 9n
Oénait ot SSlr¡ Heãltn St. iyary's HosÞital - St.Louis, Provider No.: 26-0091, FYÉ - 1213112013

based on the Notice of Prográm Reimbursement ("NPR") dated February 23' 2017 .

The appeal request was received in the Board's offices on September 
.1 '?917 1-The Board

estãnädf'eà caðe number 17 -2146 and issued an Acknowledgment and Critical Due Dates not¡ce

on September 5,2017.

Bv letter dated septemb er 12, 2O17 , Federal specialized services challenged the Board's

¡uiisdiction over the appeal stat¡ng that the appeal was not timely filed.

BOARD DETERMINATION:

Pursuant to 42 U.S.C. $ l395oo(a) and 42 C.F.R..SS 405.1S35 - 405.1840, .a provider-has a right to

" 
fr"ãring'betoru the Bõard with iespect to costs clàimed on.a timely filed cóst report if.it is

à¡ssat¡éti"ù w¡th the final determinaiion of the intermediary, the amount in controversy is $10,000 or
.óiðlói SsO,OO¡ for a group), and the request for a hearing is filed within 180 days of the date of
rece¡pt of the final determ¡nation.

Board Rule 4.3 - Date of Receipt Presumption/calculating. Filing Deadlines states:

The date of receipt of a final determination is presumed to be 5 days after the date

of issuance. This presumption, which is otherwise conclusive, may be overcome if it is

established by a preponderance of the evidence that such materials were actually

received on a later date. See42C.F.R. Sa05'f 801(a)(1Xii¡).
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The date of receipt of documents is presumed to be the date:

. stamped "received" by the Board on documents submitted by regular

mail, hand or non-nationally recognized next-day courier'
. of delivery to the Board on documents transmitted by a nationally-

recognizéd next_day courier as evidenced by the courier's track¡ng bill.

It is the responsibility of the provider to maintain record of delivery'

lJuty 1, 20091

See 42 C.F.R. $ a05.1801(a)(2).

Board Rule 9 also addresses the acknowledgement of an appeal and issuance of critical due dates:

The Board will send an acknowledgement via email indicating that the appeal request

häs been received and identifying ihe case numberassigned. lf the appeal request does

liði"".ply .¡tft tf re f ting requíreñents, the Board. may dismiss the appeal or take other

rämediai áction. An acÈnowledgement does not limit the Board's authority.to require

.ði"ìnioi."t¡on or dismiss theäppeal if it is later found to be iurisdictionally deficient.

The final determination used to establish the subject appeal is the Not¡ce of Progfam --néir¡rìsèrent dated February 23,2017 , thus tñe presumed date of receipt_of the NPR is

Ê.Uru"* ZO. 2017. Accordingú, tne fit¡ng ¿eadline for the appeal request, 180 days from the date

oiièðãiótJñblraingthe¡ve-dãymailingþresumption,wasSunday, August27,2017.

per 42 C.F.R. S 405.1801(dX3), if the last day of the designated time period is a saturday, a

b""¿ãu. ä FedËral leqal fròt¡o'aí (as enumeraied in Rule 6(a) of the Federal Rules of Civil

Þä;;i"¿i, ;;ã ãávi" *n¡cn tirè reviewing ent¡ty is unable to conduct business in the usual

rãññ"r, tfjé deadlin'e becomes the next dãy thafis not one of the aforementioned days

Because Auoust 27, 2017 lell on a sunday, the deadline for filing theappeal (based on the

Ë;üry 1ã:ãõì 7 ,i"tã 
"t 

iñé ñen¡ *as Monday, August '8, 2017. The Provider's appeal request

*ãi ñðt'recé¡ved in the Br¡urú's offiâe until Septémbci 1 , 2017 , 189 days following the.date of

iÀÃuon.ã ãi tnu NpR. The aôãro, treretore, c'oncludes that the appeal was not timely filed and

O-¡"ri""e" "ui. 
number 17-2146 pursuant to the regulations cited above and the Board Rules.

Review of this determ¡nation is available under the provisions of 42 U.S C. $ 1395oo(f) and

42 C.F.R. SS 405.1875 and405.1877
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Board Members participatinq:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

cc: Bvron LamÞrecht
\Aiisconsin Þhysicians Service
Cost RePort APPeals
2525 N 1 17th Avenue, Suite 200
Omaha, NE 68164

FOR

Chairperson

Wilson C. Leong, Esq., CPA
Federal Specialized Services
PRRB Appeals
170 1 S. Racine Avenue
Chicago, lL 60608-4058

Esq
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Hall, Render, Killian, Heath & Lyman, P.C.

Maureen O'Brien Griffin, Esq.

500 North Meridian Street

Suite 400
Indianapolis, IN 46204

Wisconsin Physicians Service
Byron Lamprecht-Cost Report Appeals
2525 N. l l7th Avenue
Suire 200
Omaha, NE 68164

RE: Trinity Health 2007 DSH SSI Post 1498-R Data Match CIRP Group

Common Issue Related Parties Group (CIRP) -Juris Review

PN: Valious
FYE: 2007
PRRB Case Number: l3-2287GC

Dear Ms. Griffin and Ms. LamPrecht,

The provider Reimbursement Review Board ("Board") has reviewed the May 24th,2017 Joint Stipulation

and Motion. The Joint Stipulation and Motion requests that because the issues preserfed in the present

appeal is tlre sane as that presented in the appeals that were the subject of the Board's March 27 ' 2011

¿""i.ion, 2oll-Dll, that the decision in zdfz-ltl should be applied to these appeals.r The Board's

decision is outlined below.

Bacl<eround

On June 5, 2013 the Boa¡d received 'Irinity Health's2 request to establish a Common Issue Related Pafty

(CIRP) group appeal based on the following summary issue statement:

The failure of the Fiscal Intermediary and the Cente¡s for Medicare and

MeticaidServices(CMS)toproperlydeterminetheratioofpatientdaysfor
patientsentitledtoMedicarePa¡tAandSupplementalSecuritylncome(SSI)
benefits (excluding any State supplementation) to patient days for patients

entitled to Medicare Part A (Medicare Proxy or Fraction) for the Provider in its

DisproportionaæshareHospital(DSH)eligibilitydeterminationandpayment
calculation, including any related impacl on capital DSH. The Provider asserts

that the Medicare Proxy is improperly understated due to a number of factors,

includingCMS'sinaccurateandimpropermatchingoruseofdataalongwith
policy changes to determine both the number of Medicare Part A SSI patient

days in the numerator of the fraction and the total Medicare Part A patient days

in the denominator, as utilized in the calculation ofthe Medicare percentage of

l May 24'h,2ol7 Joint Stipulatjon and Motion, at 2

'?Tri;ity Health 2007 DSH ssl Post 1498-R Data Match clRP Group ("Trinity Health")'
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low income patients for DSH purposes and/or low income patient (LIP)

adjustment for Inpatient Rehabilitation Facilities (IRFs) and/or IRF units. . ..

Case l3-22g1GC was established. On November 20, 2015 Trinity Heath informed the Board that the

CIRp group was complete and on January l9,20l6theBoard issued the CIRP group critical due dates

.letter. 
"Subsequently, 

irinity Health requested that additional related providers be transferred into the

group upp"u1. Trinity Healih informed the Board that this was necessary to meet the CIRP requirements'

in" bo*¿ granted those transfers as CIRP groups are required to ¡aise common issues togetler.

In August of 2016,the Board scheduled the case for a hearing on June 22,2017 - By Letter dated

epril ãA, 2017, theProvider Representative requested a hearing on the Record pursuant to Rule

32.3, the Request stated:

The issues presente<l in this Group Appeal are identical to those presented

for a large number of Group Appeals, referred to as the Hall Render

Optional and CIRP, DSH Dual/SSI Eligible Group Appeals-Medicare

Fiaction, Case No. 13-1862GC et.al ("Hall Render Dual/SSI Eligible
Appeals") that were the subject of a board hearing on September 1 5,

20l5.PursuanttocorrespondencedatedFebruary2S'2017,theProvider
. has requested that the decision in the related Hall Render Dual/SSI

Eligible Appeals that was subsequently issued on March27,2017 should

be ãpplied-tõ this case and agrees to an on-record review of this case' " "

Onway 25,2017 both parties (Medicare Contracto¡ and Provider) submitted a Joint Stipulation

and Mótion requesting that the Board rely upon the submitted Stipulation of factual and legal

matteß for purposes of issuing its decision for this group appeal'

The pertinent Stipulations stated:

The issues presented in the Hall Render Dual/SSI Eligible Appeafs is whether

the Providárs' Medicare Disproportionate Share Hospital ("DSH")

reimbursement calculations were understated due to the centers for Medicare

and Medicaid Se¡vices'("CMS" or "Agency") and the MACs'failure to

include all SSI Eligible Patient days in the numerator of the Medicare

fraction ofthe DSH percentage, as required by 42 U S'C' $

139sww(dX5XFXvi).

Because the issues presented in this group appeal and the Hall Render

Dual/SSI Eligible Appeals is the same, and because the relevant legal

authorities, supporting documentation and evidence with respect to this group

appeal is also ìhe sume as that presented in the appeals that were the subject

oiìhe Boatd's March27,2017 deiision (2017-Dl1), the Providers and the

MACsagreethatlhedecisionintherelatedHallRenderDual/SSIEligible
Appealsìssued on March 2'7,2017 should be applied to these appeals'

Accordingly, the parties jointly agree to an on-tecord review and
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determination of this group appea.l pursuant to Board Rule 32'3'3

Analvsis

Hall Rendera has stipulated that the issue in the present appeal, the Trinity Health 2007 DSH SSI Post

1498-R Data Match CIRP Group, is the same issued adjudicated in 2017-D11. upon review of the

Schedule of Providers for20l7-D11, it is evident that Case #13-227 6GC, Trinity Health 2007 DSH

Medicare Fraction Dual Elieible Davs CIRP Group, was adjudicated as one of the many CIRP groups

consolidated at hearing and as part of that decision. Also, 2017-D12, the "sister" Hall Render Dual

Eligible decision, included 09-1039GC Trinity 2007 Dual Elieible Days group appeal as part of its

decision. From the review of Board's case tracking system it appears that Trinity Health had previously

requested two separate Trinity Health 2007 Dual Eligible Days CIRP groups for the same issue/year, as

some ofthe chain providers were 2098 hospitals and other were not. Hall Render believed that the fact

could potentially make a difference in the adjudication of the cases and therel'ore requested that they be

distinct appeals.

There are seven providers included on the Final Schedule ofProviders for the cunent case, 13-2218GC'

When comparing that schedule of providers to fhe 2017 -D11 decision for l3-2276GC, it is noted that

there were six Trinity providers for 2007 included on the final schedule ofproviders attached to the

decisions It is also noted that there were three Trinity providers included on the schedule ofproviders for
09-1039GC, (2017 D-12) one of which was a duplicate provider from l3-2276GC, but was fiom an

Original NPR whereas the provider in 13-227 6GC was from a revised NPR. There are two providers in
the cunent l3-2281GC SSI Data Match group for 2007 tlìat wele not included in either' 13-227 6GC or

09-1039GC. They are Provider #1 (05-0093 st Agnes Hospital, 6/3010'7) and #6 (36-0012 Mount

Ca¡ amel Saiît 6 I 3 0 / 07 ).

Therefore, Trinity Ilcalth is asking thc Board to adjudioate tho same issue in Trinity Health 2007 DSH

SSI Post 1498-R. Data Mafch CIRP that it already adjudicated for the same chain providers, for the

same year in 2017-DIl and2017-D12. Trinity Health has stipulated that the issues in the Trinity Health

2007 SSI appeal are the same as in the Trinity Health 2007 Dual Eligible Appeals.

Board Decision

Pursuant to 42 U.S.C. g 1395oo(a) and 42 C.F.R. S$ 405.1835 - 405.1840 (2013), a provider has a right
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare Contractor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the

date ofreceipt ofthe notice of the final determination'

Fur1her,42 U.S.C. g 1395oo(f(1) requires that "Any appeal to the Board or action forjudicial review by

providers which are under common ownership or control or which have obtained a hearing under

3 Joint Stipulation 3 and 4 dated May 24,2017.
a Provider Rep,
5 The providei had included seven, but the Board hansfered the oire provider for FY 2006 per request of Hall Render to ì 7

0489GC as thal appeal was for 2006.
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subsection (b) must be brought by such providers as a group with respect to any matter involving an

issue common to such providers."

Per $ 405.1837(b)(1) lvtandatory nse of group appeals.

(i) Two or more providers under common ownership or control that wish to

appeal to the Board a specific matter at issue that involves a question offact
or interpretation of law, regulations; or CMS Rulings.that is common to the

providers, and that arises in cost reporting periods that end in the same

calendar year, and for which the amount in controversy is $50,000 or more in

the aggregate, must bring the appeal as a group appeal'

Per PRRB Rule 19.2 Mandatory (CIRP) Groups:

Mandatory CIRP group appeals must contain all providers eligible to join the

group who intend to appeal the disputed common issue' The Board will
determine that a group appeal is fully formetl upon:

wrítten notice from the gtoup representative that the group is fully
formed, or,
a Board order issued after the group representative has the oppofunity to
present evidence regarding whether any CIRP providers who have not

ieceived final determinations could potentiallyjoin the group.6

Based on the Providers stipulations that the group issue in 2017-D1 I which contained 13-227 6GC is the

same issue presented in the current appeal l3-2287GC, the Board finds that five ofthe seven Providers

in 13-2281CC have already had the Dual Eligible/SSl SSA data issue adjudicated for FY 2007. Thc

Board dismisses those five providers from the cunent case #13 -2281GC as duplicative (Providers #'s2,

3,4,5 and7). Per Board Rule 4.5, No Duplicate Filings, A Provider may not appeal an issue from ¿

final determination in rlore thal oue appeal. Fru'ther thc prcamblc to thc 2008 Final RuleT stotes that

once the Board has determined a CIRP has been fully fomed no other Providers under common

ownership can appeal, unless the Board modifies the fully formed group. llowever the Board can't

modify the fully formed group in 13-2216GC to include the two additional providers from 13-2281GC

as both the Board and the Administrator Decisions have been issued.

Therefore the Board finds the remaining two providers in 13-2281GC that were not paú of the Board's

adjudication of the Dual Eligible SSI issue in 2017-D11, failed to meet the common issue requirements

of+Z U.S.C. g 1395oo(f)(1) and 405.1837(b)(1), and dismisses those providers (Provider #1 (05-0093 St

Agnes Hospital , 6/30/0':-) and #6 (36-0012 Mount Caramel Saint 6/30/07). As there are no Providers

remaining in 13-2281GC, the appeal is closed.

Review of this determination is available under the provisions of 42 U.S.C. $1395oo(f) and 42 C.F.R. $$

405.1875 and 405.1871 .

ó Effective July | ,
? Federal Register

2009l' Mrrch 1,2013.
Vol.?3, No.l0l May 23,2008 at30213.



CaseNo. 13-2281GC
Page 5

Board Members Participatinq

L. Sue Andersen, Esq.
Charlotte F. Bensòn, CPA
Gregory H. Ziegler, CPA, CPC-A Sue Andersen, Esq.

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F'R. $$ 405.1875 and405.1877

cc: Wilson C. Leong, Federal Specialized Services.
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Maureen O'Brien G¡iffin
Hall, Render, Killian, Heath & Lyman, P'C.
500 North Meridian Street, Suite 400
Indianapolis, IN 46204

Re: Franciscan Alliance 2010 DSH SSI Fraction Dual Eligible Days CIRP, case No. 15-1989GC

Specifrcally Direct Adds for; Franciscan St. Margaret Health (15-0004) & Franciscan St.

Anthony (15-0015)

l)ear Ms. O'Brien Griffin:

The Provider Reimbursement Review Board (the Board) has reviewed the request for
reinstatement of the Franciscan Alliance 2010 DSH SSI Fraction Dual Eligible Days CIRP, Case

No. l5-1989GC and the requests for Franciscan St. Margaret Flealth (15-0004) & Franciscan St.

Anthony (15-0015) to be added to the group. The pertinent facts and the Board's determination

are set forlh below.

Pertinent Facts:

The Franciscan Alliance 2010 DSH SSI Fraction Dual Eligible Days Common Issue Related

Party (CIRP) group was filed on March 27,2015 with one parlicipant: Franciscan Health

Indianapolis (1 5-0162) for FYE 12131/2010.

By letter dated August 8, 2017, Flall Render, Killian, Heath & Lyman (Hall Render) advised that

Franciscan Health Indianapolis was the only participant in the chain pursuing the SSI Fraction

Dual Eligible Days for FYE 2010. Therefore, Flall Render requested that the Provider be

transferred from the CIRP group to an optional group for the same issue, Case No. 17-1408G.

The Board granted the transfer and closed the GIRP Case No. 15-1989GC on August 14,2011 .

The Medicare Contractor, Wisconsin Physicians Service (WPS), issued Revised Notices of
Program Reimbursement ("RNPRs'l) for two Providers in the Franciscan Alliance chain for the

fiscal year ending FYE 12131/2010 as follows:
Provider RNPR Date
Franciscan Health Hammond 3 12712017

Franciscan St. Anthony Michigan City 413/2017

By letter dated September 25, 2011 , Hall Render filed a request fo¡ leinstatement of Case No.

15-1989GC, as well as two Model F'orm E's: Request to Join an Existing Group - Direct Appeal

From Finaì Detemrination (Direct Add) for the two participants filing from receipt of their
RNPRs.



r.¡
Case No. I 5- I 989GC
Franciscan Alliance 2010 SSI Fraction Dual Eligible Days

wPS filed an objection to Hall Render's lequest to reinstate the group. wPS contends that the

cost reports were reopened to review Medicaid Days used in the calculation of the Medicaid

fractions of the DSH percentage. Because these adjustments are not lelated to the SSI Fraction,

which is the issue under appeal in this group, WPS.argues that the reinstatement and the l)irect
Adds should be denied.

On October 3,2011,Ha]I Render filed a Request to Transler the original participant, Franciscan

Health Indianapolis (15-0162), from the optional group to which it was transferred (Case No' i7-
1408G) back ro rhe clRP group, case No. 15-1989GC (provided the cIRP group is reinstated).

Roard Determination:

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840, a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissafisfied with the fìnal determination of the ilrteflnedialy, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within I80days

of the date of receipt of the fìnal determination.

The Board finds that it does not have jurisdiction òver Franciscan Health Hammond and

Franciscan st. Anthony Michigan city because these Providers are appealing from RNPRs

which did not specifically adjust the SSI Fraction Dual Eligible Days issue.

The code of Fede¡al Regulations provides for an opporlunity for a revised NPR. 42 C.F.R.

$ 405.1885 provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary determination,

or a decision by a reviewing entity (as described in $ 405.1801(a) ofthis
sìrhnâï1) may he reopened, for findings on matters at issue in a
determination or decision,' by CMS (with respect to Secretary

determinations), by the intermediary (with respect to intennediary
determinations) or by the reviewing entity that made the decision (as

described in $ 405.1885(c) ofthis subpart).

42 C.F.R. $ 405. I S89 explains the effect of a cost repoft revision:

(a) lfa revision is made in a Secretary or intermediary determination

or a decision by a reviewing entity after the determination or

decision is reopened as.provided in $405.1885 ofthis subpart, the

revision must be considered a separate and distinct determination or

decision to which the provisions ofJ2 C.F.R. $$ 405.181l,
405.1 83 4, 40s.1 83 5, 405.1 837, 40s.187 s' 405'1 87 7 and 405. 1 885 of
this subparl are aPPlicable.

(bXl) Only those matters that are specihcally revised in a ¡evised

determination or decision are within the scope ofany appeal ofthe
revised determination or decision.



Case No. 15-l989GC
Franciscan Alliance 2010 SSI Fraction Dual Eligible Days

(b)(2) Any matter that is not specifically revised (including any

mâtter that was reopened but not revised) may not be consideled in

any appeal ofthe revised determination or decision

Although the SSI fraction is one component included in the disproportionate patient percentage

(Dpp) ãalculation which is used to determine the DSH payment, the SSI fraction is a distinct

òomponent from the Medicaid component which was adusted in the RNPRs under consideration

in thìs case (The Dpp is made up oithe Medicaid fraction and the Medica¡e/SSl fraction). The

Medicaid days were removed from the Providers' Medicaid fractions because the patients were

not eligible for Medicaid based on a review from the office of the Inspector General (OIG).

This iJa stand-alone adjustment on WS S-3. Based on the documentation provided, therê was

no impact to the SSI fraction, as it remained the same. Because appeals from RNPRs are limited

to theìpecific matters revised in the revised determination the Board finds that it does not have

jurisdiction over Franciscan Health Hammond and Franciscan st. Anthony Michigan city.

Since the Direct Adds for Francisca¡ Health Hammond and Franciscan St Anthony Michigan

city are denied, there is no justification for the Board to reinstate the GIRP group, Case No. 15-

l9d9GC. Consequently, the request to transfer the sole FYE 2010 CIRP parlicipant, Franciscan

Health Indianapoii., ftó- the optional group, CaseNo. 17 -1408G, back to the CIRP group, Case

No. 1 5- 1989GC is also denied.

Review ofthis determination is available under the provisions of42 U S.C. $ 1395oo(f) and 42

C.F.R. {i{i 40s.1875 and405.1877.

Board Members ParticiPating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H, Ziegler, CPA, CPC-A

For the Board:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f.¡ and 42 C.F.R. $$ 405'1875 and '1871

cc: Byron Lamprecht, Wisconsin Physicians Service (J-8)

Wilson C. Leong, Esq., CPA, Federal Specialized Services
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Christopher L. ,Keough
Akin Gump Strauss Hauer & Feld, LLP
13 33 New Hampshire Avenue, N.W.
Washington, DC 20036

RE: Expedited Judicial Review Request

HCA 2009 DSH-Medicare Advantage Plan Days Group

FYË: 2009
PRRB Case No.: 13-0464GC

Dear Mr. Keough:

On October 3,2017, the Provider Reimbursement Review Board ('PRRB" or "Board") received

a request for expedited judicial review C'EJR') for the above-referenced group appeal (dated

October 2, 2017). The Board has reviewed the request and hereby grants EJR for the issue in this

group appeal, as explained below.

The issue in this group appeal is:

[Wlhether Medicare Part C patients are 'entitled to benefits' under

Part A, such that they should be counted in the Medicare Part

A/SSI fraction and excluded from the Medicaid fraction numerator

or vicc-vcrga.l

Statutory and Resulatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ('nf S'1.2 Under PPS, Medicare pays predetermined, standardized

àmounts peidischarge, subject to cer[ain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.4 The instant cases involve the hospital-specific DSI I adjustment, which requires

the Secretary to provide increased PPS paymentslo hospitals that serve a significantly
disproportionatJnulnber of low-iucome patients'5

I October 2,2017 EJR Request at 4.
2 See 42tJ.5.C. $ I395ww(dXl)-(5);42 C.F R Part4l2-
1 ld.
4 S¿¿ 42 U.S.C. $ I395ww(dx5).
5 See 42u.5.c. $ l39sww(dx5xF)(i)(l); a2 C.F R. $ 412.106.
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.Onn1.0 As a proxy for utilization by low-income patients, the DPP dete¡mines a hospital's

qualification as a DSH, then is used to determine the amount of the DSH payment due to the

.i""iifyl"g ft"rpital.T ihe Dpp is defined as the sum oftwo fractions expressed as percentages.s

ittor" t*o fraótions are the "Medicare" or "SSI"e fraction and the "Medicaid" fraction' Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)(FXvi)(I), defines the Medicare/ssl fraction as:

the fraction (expresSed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) we.e entitled to

benefits under paû A of this subchapter and were entitled to
' supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under pañ A of Lhis subchapter ' ' ' '

(emphasis added)

The Medicare/ssl fraction is computed annually by cMS, and utilized by thel\4edicare

contactors to compute a hospital'i DSH eligibility and payment adjustment.r0

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator ol which is

the number ofthe hospitâl's patient days for suuh puriod which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who e¡ere not entitled to benefits under

part A ofthis subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period (emphasis

added)

The Medica¡e contractor detemines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Pa¡t A, and divides that

numbei by the total number ofpatient days in the same period'lr

6 See 42 tJ.5.C. $$ l395ww(dXsXF)(i)(l) and (d)(5XFXv); a2 c F R' $ a Ì 2 10ó(c)(l)'
1 See 42tJ.5.C. $$ 139sww(d)(s)(F)(iv) and (vii)-(xiii); 42 c F R $ 412 106(d)'
E See 42 U.S.c. $ l39sww(d)(s)(F)(vi).
e "SSI" stands for "supplemental Security Income."

',) 42 C.F-.R. 5 412.106(b)(2)-(3).
,i 42 C.F.R. 0 412106(hx4).
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Medicare Advantage Proeram

The Medicare ptogram permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizalions

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S'C. $ 1395mm. The

srafite at 42 U.S.C. $ l395mm(a)(5) piovides for "payment to the eligible organization under

this section for individuals en¡olled wrder this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under parl B ofthis subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refered to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl2 stated that:

Based on the languagg of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO' Prior to December

1,1987, we wore not abie to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMr) days in the SSl/lv{edicare peruelrtage [uf tlte DSH

acljustment].r3

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.14

with the creation of Medicare Part c in 1997,15 Medicare beneficiaries who opted for managed

care coverage under Medicare Parl C were no longer entitled to have payment made for their

r2 ofÈlealth and Human Services
¡r 55 t'ed. Reg. 35,990, 19,994 (Sept. 4, 1990).
t4 Id.
l5 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, I997 HR20l5,

codified as 42tJ.S.C. g 1394w-21 Nore (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meáicarel on Decembãr 3l 1998, with an eligible organization unde¡. . [42 U.S.C. l395mm] shaÌl be considered

to be enrolled with that organization on January I , I 999, under part C of Tjtle XVII I . . if that organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. ihe Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the lvledicä¡c+CIruiuc Irugrartr with the ttew Mcdicare Advantagc

program undir Part C ofTitle XVIII'
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

tlays in the SSI ratios used by the Medicare contractots to calculate DSH payments for the fiscal

vears 2001-2004.16

No n nn", guidance regarding the treatment ofPafi C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("PPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part.A

. . . . once a beneficiary elects Medicare Part C, those patient days

atlributahle to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage These patíent

days should be included in the count oltotal patient days ìn the

Medicaid fraction (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medîcaid would be

included in the numerolor.of the Medicaíd fraction . (emphasis

added)r?

The Secretary purporteclly changed hei position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, bynoting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

include the days asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."l8 In response to a comment legarding this change, the Secretary explained that:

. . . We do agrée that once Medicare beneficíaries elect

Medicare Part C coverage, they are still, in some sense,

entillutl lu benefits under h[edic.are Part ,4' We agree i'vith

the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adoptíng as final our proposal stated in the May I9' 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction lnstead, we are

adoptíng a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . ' if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator olthe Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficia¡ies in the Medicare fiaction
ofthe DSH calculation.re (emphasis added)

1669 Fed. Reg. 48,918, 49,099 (Au9 11,2004).
1768 F"d. Reg. 2'1,154,2'1,208 (May 19,2003)
r8 69 Fed. Reg. at 49,099.
te Id.



HCA 2009 DSII-Medicare Advantage Plan Days Group
PRRB Case No. 13-0464GC
EJR Determination
Page 5

Consequently, within the Secretary's response to the commenter, the Secretary announced that

CMS would include Medicare Part C inpatient days in thc Medicare fraction of the DSFI

calculation.

Although the change in policy regarding42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulato^ry language was published until
August 22, 2007 when the FFY 2008 final mle was issued.2O In that publication, the Secretary

noted that no substantive regulatory change had in fact occurred but that she had made "technical

corrections" to the regulatory language consistent with the change announced in the FFY 2005

IppS final rule.2l As a reiult, the pertinent regulatory language was "technically corrected" to

reflect that Part C days were required to be included in the Medicare fraction ofthe DPP as of
October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,22

vacated the FFY 2005 IPPS rule.,However, as the providers point out, the secretary has not

acquiesced or taken action to implement the decision23 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part c
patients are ,,entitled to benefrts" under Part A, thereby requiring them to be counted'in the

Medicare Parl A/SSI fraction a¡rd excluded from the Medicaid f¡action numerator or vice versa.

Prio¡ to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covefed or paid by Metlic¿lc Part A. Lr the fiual rulc for thc FFY 2005, fhc Sccrctary rcvcrsed

course and announced a policy change. This policy was to include Part C days in the Medicare

Pa¡t A/SSI fraction and excluàe them from the Medicaid fraction effective October 1,2004.24

ln Allina, the Court affirmed the district court's decision "that the Secretary's final rule \¡/as not a

logical outgrowth ofthe proposed rule."25 The providers claim that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Pafi

A./SSI fraction and removed from the Medicaid fraction remains in effect as set forlh in 42

C.F.R. $ $ 4 12.1 0 6(b)(2) (1)(B) and (bX2XiiÐ(B).

In these cases, the providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe

20 72 Fed. Reg. 47 ,130, 47 ,384 (Aue. 22,200'1).
2t ld.
22 746 F. 3d I102 (D.C. Cir.2Ot4).
2r October 2, EJR Request at 4.
24 69 Fed. Reg. ät 49,099.
25 Allina at 1109.
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Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity ofthe 2004 rule that the providers claim the Board lacks the authority to grant. The

proviclers argue that since the Secretary has not acquiesced to the decision inAllina, tho Board

remains bound by the regulation and EJR is appropiiate'

Decision of the Board

Board's Authority

Under the Medicare statute codified at 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.
g 405.1 842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hea¡ing on the specific matter at issuel and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision ofa statute

or to the substa¡tive or procedural validity of a regulation or CMS Ruling.

J urisdiclional Requirements

The Board's analysis begins with the question of whether it hasjurisdiction to conduct a hearing

on the specific matter at issue for each of the providers requesting EJR. Pursuant to the pertinent

regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board

with respect to costs claimed on a timely filed cost report if it is dissatisfied with the ñnal
detemination of the Medicare contractor, the amount in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing was timely filed.26

The providers included in this EJR request liled appeals of either original notices of program

reimburserncnt ("NPRs") ol revised NPRS ("RNPRs") in which thc Mcdicarc contrtctor settled

cost reporting periods ending on or before December 31,2009.

For appeals of originalNPRs for cost reporting time periods ending on or after December 31, 2008,

providers p¡eserve their respective rights to claim dissatisfaction with the amount of Medicare

payment for a specific item at issue by either including a claim for the specific item on their cost

repofis for the period where the providers seek payment they believe to be in accordance with
Medicare policy, or self-disallowing the specific item by follo\¡/ing the applicable procedures for
filing cost reports under protest.2T

For participants filing appeals from RNPRs, the Board only has jurisdiction to hear a

appeal of matterS that the Medicare contractor specitìcally revised within the RNPR'
participant's

28

26 For appeals filed on or after August 2'1, 2008, a hearing request is consìdered timely if it is filed within 180 days

ofthe date ofreceipt of the finaì determination. 42 C F.R $ 405.1835(a) (2008).
11 42 c.F.R. $ a05.1 835(a)(l ) (2008).
,8 42 c.F.R. a 405.r 889(bXI)-(2) (2008).
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Jurisdictional Determinatio¡ for Providers

The Board finds that all providers involved w'ith the instant EJR request have had an adjustment
to the SSITo2e on their respective NPRs/RNPRs or have properly, protested/self-disallowed the
appealed issue such that the Board has jurisdiction to hear their respective appeals. In ãddition,
the providers' documentation shows that the estimated amount in controversy for each group

appeal exceeds.$50r000 and the appeals were timely filed. The estimated amount in controversy
is subj ect to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analvsis Regardine Its Authority to Consider the Appealed Issue

The providers within this EJR request filed appeals covering cost reporting periods ending in
2009, thus the cost reporting periods fall squarely within the time frame covered by the
Secretary's final rule being challenged in this EJR request.s0 'llhe Eloard recognizes that the D.C.
Circuit vacated the regulation in Allina for the time period at issue in these requests, however,
the Secretary has not formally acquiesced to that vacatur and, in this regard, has not published
any guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide). See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.D.
2016), appeal filed,No. 16-5314 (D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the
only federal circuit to date that has vacated the regulation and, if the Board were to grant EJR,
the providers would have the right to bring suit in federal court in either the D.C: Circuit or the

federal circuit within which they are located. See 42U.5.C. $ l395oo(f(1). In addition, within
its Juty 25, 2017 decision in Allina Health Services v. Price,3t The D.C. Circuit Court agreed with
the Board's decision to grant EJR for the identical issue involved in the instant EJR request.

Board's Decision Regarding the EJR Requcst

The Board finds that:

1) it hasjurisdiction over the matter for the subject years and the provìders

in these appeals are entitled to a hearing before the Board;

2) based upon the providers' assertions regarding 42 C.F.R.

$$ 412.106(b)(2)(iXB) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

2e The terms "SSI ûaction," "SSI%," and "Medicare fraction" are synonymous and used interchangeably within this

decision
30 As stated in the FY 2014 IPPS Final Rule, the Secretary "proposed to readopt the policy of counting the days of
patients enrolled in MA plans in the Medicare lÌaction ofthe DPP[,]" thus "sought public comments from interested

parties . . ." following publication ofthe FY 20l4]PPS Proposed Rule,78 Fed. Reg 27578 (May 10,2013).
Ultimately, the Secretary finalized this DSH policy for FFY 2014 and subsequent years on August 19,2013, in the

FY 2014 IPPS Final Rule. S¿e 78 Fed. Reg, 50496, 50615 (Aug. 19,2013). The provider appeals in the instant EJR

r€quest are all based upon FY 201 3 cost repoñing perinds and earlier
I I See No. I 6-5255, 2017 WL 3 I 37996 (D.C . Cir. July 25, 20 17)
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3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405,1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.r06(b)(2)(i)(B) and (bX2Xiii)(B), are valid'

Accordingly, the Board finds thar the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

and (bx2iiiÐ(B) properly falls within the provisions of 42 U.S.C. g 1395oo(Ð(l) and hereby

gt-ìr'tÌt" ptoroiáeis' iequest for EJR for the issue and the subject years. The providers have 60

ãays from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases'

Board Members Participating: FOR THE BOARD:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
'cregory H. Ziegler, CPA, CPC-A
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